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JOINT APPENDIX | 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT > 


| 
! 


NOS. 14, 852, 
14, 353, and 
14, 854 





JOSEPH WILLIS, 


Appellant, ! 

v. | 

UNITED STATES OF AMERICA, | 
Appellee. | 


COURT FOR THE DISTRICT OF COLUMBIA | 


CRIMINAL DOCKET 


APPEAL FROM THE UNITED STATES DISTRICT 
| 
| 
| 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
CASE CLOSED - PARTIES: UNITED STATES vs. JOSEPH WILLIS 
ATTORNEYS: U. S. Attorney MCLAUGHLIN; E. F. Daly 1025 Conn. Ave., 
N. W., J. J. Dwyer, 602 Sth St., N. W. G.J. NO.: 1055-57 CRIMINAL NO. 
1038-'57 CHARGE: VIO. 26, USC, 4704a, 21, USC, 174. | 
DATE PROCEEDINGS : 
1857 Nov. 4 Presentment and Indictment filed (2 counts) | 
Copy of indictment given to deft. Cert. filed. | 
1957 Nov. 8 ARRAIGNED, Plea NOT GUILTY entered; Deft. REMANDED 
to the District of Columbia Jail; Attorney not present. 
MORRIS, J. (Reporter-Deeds) Cert. filed. | 
1957 Nov. 14 APPEARANCE of Edward F. Daly entered. 
1957 Nov. 15 MOTION of DEFENDANT (Pro se) to suppress evidence with- 
drawn in open Court by defendant and permission granted to 





defense counsel for filing of proper motions, etc. , to be filed 
within (10) days. : 


i 
i 
| 
| 
| 
| 
| 
I 


1957 Dec. 2 


1957 Dec. 13 


1958 Jan. 2 


1958 Jan. 9 


1958 Apr. 18 


1958 Apr. 25 


1958 May 20 


1958 May 26 


1958 May 28 


1958 Jun 12 


2 
Deft. REMANDED To the District of Columbia Jail; At- 
torney Edward F. Daly present. KIRKLAND, J. (Reporter- 
Markwalter) Cert. filed. 
MOTION of DEFENDANT to quash indictment, filed. Cert. af 
Serv. 
MOTION of DEFENDANT to quash indictment argued and 
DENIED without prejudice. Deft. REMANDED to the District 
of Columbia Jail; Attorney Edward F. Daly present. KIRK- 
LAND, J. (Reporter-Markwalter) Cert. filed. 
Letter from Deft. in nature of motion for rehearing of motion | 
to suppress, filed. (Prepared by Deft.) 
Letter from the defendant in the nature of a motion for a re- 
hearing of the motion to suppress heard and DENIED with 
prejudice. Deft. REMANDED to the District of Columbia Jail; 
Attorney Edward F. Daly present. KIRKLAND, J. (Reporter- 
O'Neal) Cert. filed. 
MOTION of DEFENDANT to suppress evidence, filed (Pre- 
pared by Deft.) 
MOTION of DEFENDANT to suppress evidence heard, argued 
and DENIED without prejudice. Attorney Edward Daly present. 
KEECH, J. (Reporter-Frye) Cert. filed 4-29-58 
Praecipe WITHDRAWING APPEARANCE of Edward Daly as 
counsel for the defendant, filed. (Fiat-Schweinhaut, J.) 
Case CONTINUED to June 11, 1958. Defendant will retain 
counsel. Attorney Edward Daly present. SCHWEINHAUT, J. 
(Reporter-N. Swetland) 
Praecipe entering appearance of John J. Dwyer as counsel 
for the defendant, filed. SCHWEINHAUT, J. 
MOTION for issuance of subpoena and Affidavit in Support there- 
of - GRANTED and filed. HOLTZOFF, J. 
ORAL MOTION to CONSOLIDATE CASES, GRANTED; JURORS 
FROM CRIMINAL COURTS #1, 2, 6 SWORN ON VOIR DIRE; 











3 | 

JURY AND TWO ALTERNATE JURORS SWORN: 
Malvin F. Brown Dorothy M. Oakcrum Alexander Davis 
Bernard R. Perry Susie W. Ragins Richard F. Cousins 
John E. Clifton, Jr. Michael R. Sims Edward J. Austin 
Joseph A. Judge Leonard A. Soike Kenneth S. Burke 
Alternate Jurors Sworn: | 
a.1. Carl A. Reed a.2. William E. Allen 


1958 Jun. 13 


1958 Jun. 18 


1958 Jun. 27 


1958 Jul. 3 


1958 Jul 8 





Case is RESPITED until 6-13-58 at 10:00 a.m.; % | Defendant 
REMANDED to the District of Columbia Jail; Attorney John 

J. Dwyer present. KEECH, J. (Reporter-Deeds) Cert. filed. 
TRIAL RESUMED; same jury and alternate jurors; Alternate 
Jurors discharged; VERDICT: Guilty as charged; Case is 
REFERRED to the Probation Officer of the Court; Defendant 
REMANDED to the District of Columbia Jail; Accommodations 
for 12 jurors and 2 Marshals ISSUED; Attorney John J. Dwyer 
present. KEECH, J. (Reporter-Frye) Cert. filed. 

MOTION of DEFENDANT to set aside verdict of guilty and 
deposition of deft. in support thereof, filed (by deft.) 

MOTION of DEFENDANT to set aside verdict of Guilty & 
Deposition of defendant heard, argued and DENIED. Defen- 
dant REMANDED to the District of Columbia Jail; Attorney 
John J. Dwyer present. KEECH, J. Esepner Deas 

Cert. filed. 6-30-58 
SENTENCED to imprisonment for a period of = (1) year to 
Three (3) years on Count One; Five (5) years on Count Two, 

to take effect at the EXPIRATION of the sentence imposed on 
Count One. Defendant REMANDED to the District of Columbia 





Jail. Attorney John J. Dwyer, present. KEECH, J. (Reporter- 
D. Copeland). | 

AFFIDAVIT in support of application for leave to proceed on 
appeal (Judgment of 7-3-58) without prepayment of costs, 

filed. (Prepared by Deft.) | 


| 
| 
| 
| 
| 








4 4 


1958 Jul. 8 Judgment & Commitment of 7-3-58, filed. KEECH, J. ry 
1958 Jul. 14 Affidavit in support of application for leave to proceed ON . 
APPEAL (Judgment of 7-3-58) without prepayment of costs, “ 


DENIED - no substantial question, i.e. not taken in good faith 
& in my opinion, frivolous" (Fiat) KEECH, J. 
| 1958 Jul. 14 Cert. copy of Official Court Reporter's Transcript (sentence), 


July 3, 1958, Pages 1-3, filed. KEECH, J. (Reporter-Dawn a 
T. Copeland) v4 
1958 Nov. 6 Certified copy of Order from the U. S. Court of Appeals AL- t+ 
LOWING Deft. to proceed on Appeal without prepayment of + 


costs, and ALLOWING such portions of the stenographic 
transcript as petitioner's counsel shall designate at the ex- 
pense of the United States and that the Clerk of the District 
shall transmit the record within Forty Days, filed. 11-3-58 
APPEAL NOTED. # 


> 

CASE CLOSED CRIMINAL DOCKET . 
United States District Court For The District of Columbia 

PARTIES - UNITED STATES vs. 1. WILLIAM F. PHILLIPS, 2. JOSEPH WILLIS x 

ATTORNEYS - U. S. ATTORNEY McLAUGHLD; 1. C. P. Mitchell - 508-5th es 


St., N.W. 2. E. F. Daly 1025 Conn. Ave., N.W. 2. J. J. Dwyer - 602-5th St., 
N.W., G.J. NO - 1. 1067-57 2. Orig. CRIMINAL NO. 1039-'57; CHARGE: 
VIO. 26, USC, 4704a, 4705a, 21, USC, 174. BOND:1.$2500.00 J. W. Carter; 


Date Filed 1. 8-15-57 2. -- . 
Date Proceedings v 

1957 Nov. 4 PRESENTMENT AND INDICTMENT FILED (21 Counts) e 
No. 1, 2:: Copy of indictment given to deft. Cert. filed. No. 2: * 


Deft. COMMITTED to the District of Columbia Jail. Commit- 
ment issued. 

1957 Nov. 8 No. 1: APPEARANCE of Curtis P. Mitchell entered and filed. 

1957 Nov. 8 No. 1, 2: ARRAIGANED, Plea NOT GUILTY entered; No. 2: » 
Deft. REMANDED to the District of Columbia Jail; Attorney 





1957 Nov. 
1957 Dec. 


1957 Dec. 


1957 Dec. 


1957 Dec. 


1958 Apr. 


1958 Apr. 


14 


20 


18 


30 


1958 May 7 


1958 May 20 


5 ! 
not present. No. 1: Deft. ON BOND: Attorney not present. 
MORRIS, J. (Reporter-Deeds) Cert. filed. : 

No. 2: APPEARANCE of Edward F. Daly entered. 

No. 2: MOTION of DEFENDANT to quash indictment, filed. 
Cert. of Serv. 
No. 1: MOTION of DEFENDANT for Bill of as la 
filed. Cert. of Serv. 
No. 2: MOTION Of DEFENDANT to quash indictment argued 

and DENIED without prejudice. Deft. REMANDED to the 
District of Columbia Jail; Attorney Edward F. Daly present. 
KIRKLAND, J. (Reporter-Markwalter) Cert. file d. 

No. 1 - WILLIAM F. PHILLIPS: MOTION of DEFENDANT 

for Bill of Particulars heard and GRANTED. MORRIS, J. 
(Reporter-Deeds) Cert. filed. 

No. 2 - JOSEPH WILLIS: MOTION of DEFENDANT to suppress 
evidence, filed. (Prepared by Deft.) MOTION of DEFENDANT 
to suppress evidence heard, argued and DENIED without 
prejudice. Attorney Edward Daly present. KEECH , J. (Re- 
porter-Frye) Cert. filed. 4-29-58 | 

No. 1- WILLIAM F. PHILLIPS: Plea Not Guilty withdrawn, 
Plea Guilty entered to Counts 2, 5 and 8 of the indictment. 

Case is referred to the Probation Officer of the Court; Defen- 
dant permitted to remain on bond pending sentence; Attorney 
Curtis P. Mitchell present. SCHWEINHAUT, J, (Reporter- 

I. Warner) Cert. filed. | 

No. 1 - WILLIAM F. PHILLIPS: TRANSCRIPT OF PROCEED- 
INGS, Pages 1-6, April 30, 1958, filed. Clerk's copy (Reporter- 
Warner). : 

No. 2 - JOSEPH WILLIS: Praecipe WITHDRAWING APPEAR- 
ANCE of Edward Daly as counsel for the defendant, filed. 
(Fiat-Schweinhaut). Case continued to June 11, 1958. De- 
fendant will retain counsel. Attorney Edward Daly present. 








6 
SCHWEINHAUT, J. (Reporter-N. Swetland) 
1958 May 26 No. 2 - JOSEPH WILLIS: Praecipe entering appearance of 
John J. Dwyer as counsel for the defendant, filed. SCHWEIN- 
HAUT, J. 
1958 May 28 No. 2: MOTION for issuance of subpoena and Affidavit in . 
support thereof - GRANTED and filed. HOLTZOFF, J. 
1958 Jun 12 No. 2 - JOSEPH WILLIS: ORAL MOTION to CONSOLIDATE 
CASES, GRANTED; JURORS FROM CRIMINAL COURTS #1, 
2, 6 SWORN ON VOIR DIRE: JURY AND TWO ALTERNATE 
JURORS SWORN: 
Malvin F. Brown Dorothy M. Oakcrum Alexander Davis 
Bernard R. Perry Susie W. Ragins Richard ¥. Cousins 
John E. Clifton, Jr. Michael R. Sims Edward J. Austin 
Joseph A. Judge Leonard A. Soike Kenneth S. Burke 
Aiternate Jurors Sworn: a.1.. Carl A. Reed a.2. William E. Allen 
Case is RESPITED until 6-13-58 at 10:00 a.m. Defendant 
REMANDED to the District of Columbia Jail; Attorney John 
J. Dwyer present. KEECH, J. (Reporter-Deeds) Cert. filed. 
1958 Jun 13 No. 2 - JOSEPH WILLIS: 
TRIAL RESUMED; same jury and alternate jurors; Alternate 
Jurors Discharged; VERDICT: Guilty as charged i.e. Counts 
19, 20, 21 of indictment; Accommodations for 12 jurors and 
2 Marshals ISSUED; Case is REFERRED to the Probation 
Officer of the Court; Defendant REMANDED to the District 
of Columbia Jail; Attorney John J. Dwyer present. KEECH, 
J. (Reporter-Frye) Cert. filed. 
1958 Jun 13 No. 1 - WILLIAM F. PHILLIPS: SENTENCED to imprison- 
ment for a period of ONE (1) YEAR to THREE (3) YEARS; 
Execution of sentence Suspended; Defendant PLACED ON 
PROBATION in charge of the Probation Officer of the Court 
for a period of THREE (3) YEARS; Oral motion of Govt. for leave 
to dismiss remaining counts is by the Court granted; Dismissal 





1958 Jun 18 


1958 Jun 18 
1958 Jun 27 


1958 Jun 27 


1958 Jul 3 


1958 Jul 8 


1958 Jul 8 
1958 Jul 14 


1958 Jul 14 





7 
entered; Recognizance in the sum of $100 taken; Attorney 
Curtis P. Mitchell present. SCHWEINHAUT, J.| (Reporter- 
R. Williamson) | 
No. 2: MOTION of DEFENDANT to set aside verdict of guilty / 
and deposition of deft. in support thereof, filed (by deft.) | 
No. 1: Judgment & Probation of 6-13-58, filed. SCHWEINHAUT, 5. 
No. 2 - JOSEPH WILLIS: MOTION of DEFENDANT to set aside 
verdict of Guilty & deposition of defendant heard, argued and 
DENIED. Defendant REMANDED to the District of Columbia 
Jail: Attorney John J. Dwyer present. Keech, 5. Lees 
Deeds) Cert. filed 6-30-58 a 
No. 1: WILLIAM F. PHILLIPS: TRANSCRIPT | OF PROCEED- 
INGS, June 13, 1958, filed. Clerk's Copy (WILHTAMSON - Re- 
porter) 
No. 2: JOSEPH WILLIS: SENTENCED to imprisonment for a 
period of Five (5) years on Count 19; One (1) year to Five (5) 
years on Count 20; Five (5) years on Count 21, said sentences 
by the counts to run CONCURRENTLY and to run CONCUR- 
RENTLY with the sentence imposed in Criminal Case No. 1038- 
57. Defendant REMANDED to the District of Columbia Jail. 
Attorney John J. Dwyer present. KEECH, J. (Reporter- D. 
Copeland). 

No. 2: AFFIDAVIT in support of application for leave to pro- 
ceed on appeal (Judgment of 7-3-58) without prepayment of 
costs, filed. (Prepared by Deft.) | 

No. 2: Judgment & Commitment of 7-3-58, filed. KEECH,J. 
No. 2: Affidavit in support of application for leave to proceed 
On Appeal (Judgment of 7-3-58) without prepayment of costs - 
“Denied, not substantial question, i.e. not taken in good faith 
& in my opinion, frivolous." (Fiat) KEECH, J. 

No. 2: Certified copy of Official Court Reporter's Transcript 
(sentence), July 3, 1958, Pages 1-3, filed. KEECH, J. 








8 
(Reporter-Dawn T. Copeland) 

1958 Nov 6 No. 2: Certified copy of Order from the U. S. Court of Ap- 
peals ALLOWING Deft. to proceed on appeal without prepay- 
ment of costs, and ALLOWING such portions of the steno- 
graphic transcript of proceedings as petitioner's counsel shall 
designate at the expense of the United States and that the Clerk 
of the District shall transmit the record within Forty Days, 
filed. 11-3-58 APPEAL NOTED. 


CASE CLOSED CRIMINAL DOCKET 
United States District Court For The District Of Columbia 


PARTIES - UNITED STATES vs. 1. ROBERT W. WARREN 2. JOSEPH WILLIS 
ATTORNEYS - U. S. ATTORNEY McLAUGHLIN 1. DeLong Harris 1901 11th 
St., N. W., 2. E. F. Daly 1025 Conn. Ave., N.W. 2. J.J. Dwyer - 602-5th St., 
N.W., G.J. NO. 1. 1059-57; 1068-57 2. Orig. CRIMINAL NO. 1040-'57; CHARGE 
VIO. 26, USC, 4704a, 4705a, 21, USC, 174, 22, DCC, 505 


Date Proceedings 

1957 Nov. 4 PRESENTMENT AND INDICTMENT FILED (19 Counts) 
No. 1,2: Copy of indictment given to deft. Cert. filed. 
No. 2: Deft. COMMITTED to the District of Columbia Jail. 
Commitment issued. 

1957 Nov. No. 1, 2: ARRAIGNED, Plea NOT GUILTY entered; Deft. RE- 
MANDED to the District of Columbia Jail; Attorney not present. 
MORRIS, J. (Reporter-Deeds) Cert. filed. 

1957 Nov. No. 2: APPEARANCE of Edward F. Daly entered. 

1957 Nov. No. 1: APPEARANCE of DeLong Harris entered. 

1957 Dec. No. 2: MOTION of DEFENDANT to quash indictment, filed. 
Cert. of Serv. 

1957 Dec. No. 1: Plea Not Guilty withdrawn, PLEA GUILTY entered to 
Counts 1 and 4 (4705a); Case is REFERRED to the Probation 
Officer of the Court; Deft. REMANDED to the District of Colum- 
bia Jail; Attorney DeLong Harris present. LAWS, C.J. 





1957 Dec. 13 


1957 Dec. 16 


1958 Feb. 21 


1958 Feb. 24 
1958 Apr. 18 


1958 Apr. 25 


1958 May 20 


1958 May 26 


1958 May 28 


9 
(Reporter-Spatzer) Cert. filed. | 
No. 2: MOTION of DEFENDANT to quash indictment argued 
and DENIED without prejudice. Deft. REMANDED to the 
District of Columbia Jail; Attorney Edward F. Daly present. 
KIRKLAND, J. (Reporter-Markwalter) Cert. filed. 
No. 1: TRANSCRIPT OF PROCEEDINGS, Plea, Pages 1-4 
December 10, 1957, filed. Clerk's Copy (Reporter-Spatzer) 
No. 1 - ROBERT W. WARREN: Plea Guilty to Counts 1 and 
4 WITHDRAWN; Plea NOT GUILTY entered; Plea Not Guilty 
WITHDRAWN, PLEA GUILTY entered to Counts 2, 5 and 8; 
SENTENCED to imprisonement for a period of ONE (1) 
YEAR to FOUR (4) YEARS. Government's Oral motim for 
leave to dismiss remaining counts is by the Court granted; 


| 
| 
| 
| 
i 
| 





Dismissal entered as to remaining counts; Attorney DeLong 
Harris present. CURRAN, J. (Reporter-Sweet) Cert. filed. 
No. 1: Judgment & Commitment of 2-21-58, filed. CURRAN, J. 
No. 2: JOSEPH WILLIS: MOTION of DEFENDANT to suppress 
evidence, filed. (prepared by Deft.) | 

No. 2 - JOSEPH WILLIS: MOTION of DEFENDANT to sup- 
press evidence argued and DENIED without prejudice. At- 
torney Edward Daly present. KEECH, J. (Reporter- Frye) 
Cert. filed. | 
No. 2 - JOSEPH WILLIS: Praecipe WITHDRAWING APPEAR- 
ANCE of Edward Daly as counsel for the defendant, filed (Fiat- 
Schweinhaut, J.) Case continued to June 11, 1958. Defendant 
will retain counsel. Attorney Edward Daly present. SCHWEIN- 
HAUT, J. (Reporter-N. Swetland) | 

No. 2 - JOSEPH WILLIS: Praecipe entering appearance of 
John J. Dwyer as counsel for the defendant, filed. SCHWEIN- 
HAUT, J. 

No. 2: MOTION for issuance of subpoena and Affidavit in sup- 
port thereof - GRANTED and filed. HOLTZOFF, J. 





1958 Jun. 12 


10 
No. 2 - JOSEPH WILLIS: ORAL MOTION to CONSOLIDATE 
CASES, GRANTED; JURORS FROM CRIMINAL COURTS #1, 
2, 6 SWORN ON VOIR DIRE; JURY AND TWO ALTERNATE 
JURORS SWORN: 


Malvin F. Brown Dorothy M. Oakcrum Alexander Davis 
Bernard R. Perry Susie W. Ragins Richard F. Cousins 


John E. Clifton, 
Joseph A. Judge 


Jt. Michael R. Sims Edward J. Austin 
Leonard A. Soike Kenneth S. Burke 


Alternate Jurors Sworn: a.1. Carl A. Reed a. 2. William E. Allen 


1958 Jun 13 


1958 Jun. 18 


1958 Jun. 27 


1958 Jul. 3 


Case is RESPITED until 6-13-58 at 10:00 a.m.; Defendant 
REMANDED to the District of Columbia Jail; Attorney John 

J. Dwyer present. KEECH, J. (Reporter-Deeds) Cert. filed. 
No. 2 - JOSEPH WILLIS: TRIAL RESUMED; same jury and 
alternate jurors; Alternate jurors discharged; VERDICT: 
Guilty as charged i.e., Counts 16, 17, 18 of indictment. Case 
is REFERRED to the Probation Officer of the Court; Defen- 
dant REMANDED to the District of Columbia Jail; Accom- 
modations for 12 jurors and 2 Marshals, ISSUED. Attorney 
John J. Dwyer present. KEECH, J. (Reporter-Frye) Cert. filed. 
No. 2: MOTION of DEFENDANT to set aside verdict of guilty 
and deposition of deft. in support thereof, filed. (by deft.) 

No. 2: MOTION of DEFENDANT to set aside verdict of Guilty 
and deposition of deft. heard, argued and DENIED. Defendant 
REMANDED to the District of Columbia Jail; Attorney John 

J. Dwyer present. KEECH, J. (Reporter-Deeds) Cert. filed 
6-30-58 

No. 2: JOSEPH WILLIS: SENTENCED to imprisonment for 

a period of Five (5) years on Count 16; One (1) year to Five 


(5) years on Count 17; Five (5) years on Count 18, said sen- 
tences by the Counts to run CONCURRENTLY and to run 
‘CONCURRENTLY with the sentence imposed in Criminal 
Cases No. 1038-57 and 1039-57. Defendant REMANDED to 





| 
| 
| 
| 


11 
the District of Columbia Jail. Attorney John J. Dwyer 
present. KEECH, J. (Reporter-D.Copeland). 3 

1958 Jul. 8 No. 2: AFFIDAVIT in support of application for leave to pro- 
ceed on appeal (Judgment of 7-3-58) without prepayment of 
costs, filed. (Prepared by Deft.) | 

1958 Jul. 8 No. 2: Judgment & Commitment of 7-3-58, filed. KEECH, J. 

1958 Jul. 14 No. 2: Affidavit in support of application far leave to proceed 
on Appeal (Judgment of 7-3-58) without prepayment of costs, 
DENIED, no substantial question, i.e. not taken in good faith 
& in my opinion, frivolous" (Fiat) KEECH, J. | 

1958 Jul. 14 No. 2: Cert. copy of Official Court Reporter's Transcript 
(sentence), July 3, 1958, Pages 1-3, filed. KEECH, J. (Reporter 
-Dawn T. Copeland) 

1958 Nov. 6 No. 2: Certified copy of Order from the U. S. Court of Appeals 
ALLOWING Deft. to proceed on appeal without prepayment of 
costs, and ALLOWING such portions of the stenographic 
transcript of proceedings as petitioner's counsel shall desig- 
nate at the expense of the United States and that the Clerk of 
the District shall transmit the record within Forty Days, filed. 
11-3-58 APPEAL NOTED. ! 


[Filed August 13, 1957] COMPLAINT | 
UNITED STATES OF AMERICA v. John Doe / Little Joe - Joseph Willis, 
Colored male, 5'8'' 140 lbs., dark brown skin, mustache small built, 25 to 
30 yrs. Commissioner's Docket No. 4; Case No. 1692 COMPLAINT for 
VIOLATION of USC Title 26, Section 4704a and 4705a. | 
BEFORE Commissioner James F. Splain, U. S. Court House. The under- 
signed complainant being duly sworn states: That on or about J uly 23, 1957, 
at Washington in the District of Columbia John Doe / Little Joe .did unlawfully 
possess and sell a narcotic drug, to wit., heroin. And the complinant (sic) 
further states that he believes that Officer Charles P. King, Narc. Squad, MPDC _ 
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are material witnesses in relation to this charge. 


/s/ Charles P. Kin 
Signature of Complainant 


Private Charles P. King, Official Title 
Sworn to before me, and subscribed in my presence August 6, 1957. 


/s/ James F. Splain, United States 
Commissioner 


COMMISSIONER'S WARRANT OF ARREST 
[Filed August 13, 1957] 


UNITED STATES OF AMERICA v. John Doe / Little Joe Colored Male, 5'8" 
140 Ibs., dark brown skin, mustache small built, 25 to 30 yrs. Joseph Willis. 
Commissioner's Docket No. 4; Case No. 1692 - WARRANT OF ARREST 

To Robert V. Murray, Chief of Police, D. C. or any other person authorized 
to serve same. You are hereby commanded to arrest John Doe / Little Joe 
and bring him forthwith before the nearest available United States Commis- 
sioner to answer to a complaint charging him with unlawfully possessing and 
selling a narcotic drug to wit., Heroin on July 23, 1957 in violation of U. S. C. 
Title 26, Section 4704a and 4705a. 


Date - August 6, 1957 /s/ James F. Splain, United States 
Commissioner 


RETURN 
Received August 6, 1957 at D. C., and executed by arrest of Joseph Willis / 
Little Joe at D. C. on August 8, 1957. 


/s/ Robert V. Murray 
Chief of Police, Title, District of Columbia 
Date: Aug. 8, 1957 By /s/ Det. Thomas Didone, Jr., Deputy 


[Filed August 13, 1957] 
COMMISSIONER'S FINAL COMMITMENT 
UNITED STATES OF AMERICA v. Joseph Willis alias "Little Joe''; Commis- 
sioner’s Docket No. 4; Case No. 1692; FINAL COMMITMENT of Joseph Willis 
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To: The United States Marshal of the District of Columbia; 

You are hereby commanded to take the custody of the above named 
defendant and to commit him with a certified copy of this commitment to the 
custodian of a place of confinement within the District of Columbia approved 
by the Attorre y General of the United States where the defendant shall be re- 
ceived and safely kept until discharged in due course of law. The above named 
defendant was arrested upon the complaint of Pvt. Charles P. King, Narc. Sqd., 
MPDC charging that on or about July 23rd, 1957, in the District of Columbia, 
the defendant did unlawfully possess and sell heroin 

HELD FOR GRAND JURY 

in violation of U.S.C. Title 26, Section 4704a and 4705a and he, (having duly 
waived preliminary examination before me on Aug. 9th, 1957), has been directed 
to furnish bond in the sum of Thirty-five hundred dollars ($3,500) for his ap- 
pearance in the United States District Court for the District of Columbia at 
U. S. Court House, Wash. 1, D. C. in accordance with all orders and directions 








of the court relative to his appearance before the court, and he has failed to do 


sO. | 


Dated: August 9, 1957. /s/ James F. Splain, United States 
Commissioner 


RETURN 
Received this commitment and designated prisoner on August 9, 1957 
and on August 9, 1957, committed him to D. C. Jail, and left with the custodian 
at the same time a certified copy of this commitment. : 
Dated: August 9, 1957 /s/ Carlton G. Beall, United States Marshal. 
BY /s/ C. F. Crawford, Deputy 
District of Columbia 
[Filed August 13, 1957] | 


UNITED STATES COMMISSIONER 
District of Columbia 
Record Of Proceedings In Criminal Cases 


BEFORE Commissioner James F. Splain, U. S. Court House, Wash. 1, D. &. 
Commissioner's Docket No. 4, Case No. 1692: THE UNITED STATES vs. 
Joseph Willis. Complaint filed on August 6, 1957, by Charles P. King 
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Official Title - Pvt. Narc. Sqd., MPDC, charging violation of United States 
Code, Title 26, Section 4704a, 4705a, on July 23, 1957, at Washington in the 
District of Columbia as follows: unlawfully possess and sell heroin. 
WARRANTS ISSUED: 

Date - Aug. 6th, 1957 Warrant for John Doe / Little Joe (Joseph Willis) 
to Chief of Police, D. C. or any other person authorized. Substance of return: 
arrest of Joseph Willis on August 8, 1957. 

PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMISSIONER: 
Date Aug. 9, 1957 Arrested by M.P.D.C. on warrant of Comm. Splain. 
Proceedings taken - Complaint prepared. Defendant was informed of the com- 
plaint and of his right to have a preliminary hearing and to retain counsel. De- 
fendant was not required to make a statement and was advised that any state- 
ment made by him may be used against him. Defendant was afivised of his 
right to cross-examine witnesses against him and to introduce evidence in his 
own behalf. Defendant waived preliminary hearing. (AUSA McLaughlin recom- 
mended $5,000 bond). Outcome - Defendant held for action of the Grand Jury 
Bail fixed August 9th, 1957, Amount, $3,500. Committed to Wash. Asylum and 
Jail on August 9th, 1957. 

Made this 12th day of August, 1957. Transmitted to Clerk od United 
States District Court for the district of Columbia, August 13th, 1957. 


/s/ James F. Splain, United States 
Commissioner 


[Filed November 4, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 29, 1957, Sworn in on September 3, 1957 
The United States of America : Criminal No. 1038-'57 
v. : Grand Jury No. 1055-57 


Joseph Willis : Vio. 26 U.S.C. 4704a 
21 U.S.C. 174 
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The Grand Jury charges: 

On or about August 8, 1957, within the District of columbia, Joseph 
Willis purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a narcotic drug, that is, 
forty-two capsules containing a mixture totaling about 48.2 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar. | 
SECOND COUNT: i 

On or about August 8, 1957, within the District of Columbia, Joseph 
Willis facilitated the concealment and sale of a narcotic drug, that is, 
forty-two capsules containing a mixture totaling about 48.2 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar, after the said heroin 
hydrochloride had been imported, with the knowledge of Joseph Willis, into 
the United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the first count of this indictment. i 

/s/ Oliver Gasch | 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: i 
/s/ William E. Mattingly | 
Foreman. 





[ Filed November 4, 1957] 
Grand Jury Impanelled August 29, 1957, Sworn in on september 3, 1957 
The United States of America : Criminal No. 1039-'57 
v. 2 Grand Jury No. 1067-57 


William F. Phillips Vio. 26 U.S.C 4704a, 4705a 
Joseph Willis : 21 U.S.C. 


The Grand Jury charges: 

On or about April 16, 1957, within the District of Columbia, William 
F. Phillips did sell, barter, exchange and give away to George: Hoggard a 
narcotic drug, that is, five capsules containing a mixture totaling about 7.0 
grains of heroin hydrochloride and milk sugar, not in pursuance of a written 





i 
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order, written for that purpose, from the said George Hoggard, as provided 
by law. 
SECOND COUNT: 

On or about April 16, 1957, within the District of Columbia, William 
F. Phillips purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drug, 
that is, five capsules containing a mixture totaling about 7.0 grains of heroin 
hydrochioride and milk sugar. This is the same heroin hydrochloride which 
is mentioned in the first count of this indictment. 
THIRD COUNT: 

On or about April 16, 1957, within the District of Columbia, William 
F. Phillips facilitated the concealment and sale of a narcotic drug, that is, 
five capsules containing a mixture totaling about 7.0 grains of heroin hydro- 
chloride and milk sugar, after the said heroin hydrochloride had been im- 
ported, with the knowledge of William F. Phillips into the United States con- 
trary to law. This is the same heroin hydrochloride which is mentioned in 
the first and second counts of this indictment. 
FOURTH COUNT: 

On or about April 17, 1957, within the District of Columbia, William 
F. Phillips did sell, barter, exchange and give away to George Hoggard a 
narcotic drug, that is, five capsules containing a mixture totaling about 7.5 
grains of heroin hydrochloride and milk sugar, not in pursuance of a written 
order, written for that purpose, from the said George Hoggard, as provided 
by law. 
FIFTH COUNT: 

On or about April 17, 1957, within the District of Columbia, William 
F. Phillips purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drug, 
that is, five capsules containing a mixture totaling about 7.5 grains of heroin 
hydrochloride and milk sugar. This is the same heroin hydrochloride which 
is mentioned in the fourth count of this indictment. 
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SIXTH COUNT: 

On or about April 17, 1957, within the District of Columbia, William 
F. Phillips facilitated the concealment and sale of a narcotic drug, that is, 
five capsules containing a mixture totaling about 7.5 grains of heroin hydro- 
chloride and milk sugar, after the said heroin hydrochloride had been im- 
ported, with the knowledge of William F. Phillips, into the United States con- 
trary to law. This is the same heroin hydrochloride which is mentioned in 
the fourth and fifth counts of this indictment. ! 
SEVENTH COUNT: 

On or about July 7, 1957, within the District of Columbia, William 
F. Phillips did sell, barter, exchange and give away to Charles P. King a 
narcotic drug, that is, three capsules containing a mixture totaling about 3.6 
grains of heroin hydrochloride, quinine hydrochloride and milk sugar, not 
in pursuance of a written order, written for that purpose, from the said 
Charles P. King, as provided by law. 
EIGHTH COUNT: 

On or about July 7, 1957, within the District of Columbia, William 
F. Phillips purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic 
drug, that is, three capsules containing a mixture totaling about 3.6 grains 
of heroin hydrochloride, quinine hydrochloride and milk sugar, This is the 
same heroin hydrochloride which is mentioned in the seventh count of this 
indictment. | 
NINTH COUNT: | 

On or about July 7, 1957, within the District of Columbia, William 
F. Phillips facilitated the concealment and sale of a narcotic drug, that is, 
three capsules containing a mixture totaling about 3.6 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, after the said heroin hydro- 
chloride had been imported, with the knowledge of William F. Phillips, into 
the United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the seventh and eighth counts of this indictment. 





| 
| 
| 
| 
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TENTH COUNT: 

On or about July 10, 1957, within the District of Columbia, William 
F. Phillips did sell, barter, exchange and give away to Charles P. King a 
narcotic drug, that is, two capsules containing a mixture totaling about 2.5 
grains of heroin hydrochloride, quinine hydrochloride and milk sugar, not 
in pursuance of a written order, written for that purpose, from the said 
Charles P. King, as provided by law. 
ELEVENTH COUNT: 

On or about July 10, 1957, within the District of Columbia, William 
F. Phillips purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic 
drug, that is, two capsules containing a mixture totaling about 2.5 grains 
of heroin hydrochloride, quinine hydrochloride and milk sugar. This is the 
same heroin hydrochloride mentioned in the tenth count of this indictment. 
TWELFTH COUNT: 


On or about July 10, 1957, within the District of Columbia, William 
F. Phillips facilitated the concealment and sale of a narcotic drug, that is, 
two capsules containing a mixture totaling about 2.5 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, after the said heroin hydro- 
chloride had been imported, with the knowledge of William F. Phillips, into 
the United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the tenth and eleventh counts of this indictment. 


THIRTEENTH COUNT: 

On or about July 17, 1957, within the District of Columbia, William 
F. Phillips did sell, barter, exchange and give away to Charles P. Kinga _ 
narcotic drug, that is, three capsules containing a mixture totaling about 3.0 
grains of heroin hydrochloride, quinine hydrochloride, milk sugar and man- 
nitol, not in pursuance of a written order, written for that purpose, from the 
said Charles P. King, as provided by law. 
FOURTEENTH COUNT: 

On or about July 17, 1957, within the District of Columbia, William 
F. Phillips purchased, sold, dispensed and distributed, not in the original 
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stamped package and not from the original stamped package, a narcotic drug, 
that is, three capsules containing a mixture totaling about 3.0 grains of heroin 
hydrochloride, quinine hydrochloride, milk sugar and mannitol. This is the 
same heroin hydrochloride which is mentioned in the thirteenth count of this 
indictment. . | 
_ FIFTEENTH COUNT: | 

On or about July 17, 1957, within the District of Columbia, William 
F. Phillips facilitated the concealment and sale of a narcotic drug, that is, 
three capsules containing a mixture totaling about 3.0 grains of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol, after the said 
heroin hydrochloride had been imported, with the knowledge of William F. 
Phillips, into the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the thirteenth and fourteenth counts of 
this indictment. 
SIXTEENTH COUNT: ! 

On or about July 19, 1957, within the District of Columbia, William 
F. Phillips did sell, barter, exchange and give away to Charles P, King a 
narcotic drug, that is, three capsules containing a mixture totaling about 2.8 
grains of heroin hydrochloride, quinine hydrochloride, milk sugar and man- 
nitol, not in pursuance of a written order, written for that purpose, from the 
said Charles P. King, as provided by law. : 
SEVENTEENTH COUNT: | 

On or about July 19, 1957, within the District of Columbia, William 
F. Phillips purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a nar cotic 
drug, that is, three capsules containing a mixture totaling about 2.8 grains of 
heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol. This 


i 
| 
| 
| 
| 
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is the same heroin hydrochloride which is mentioned in the sixteenth count 
of this indictment. : 
EIGHTEENTH COUNT: | 

On or about July 19, 1957, within the District of Columbia, William 
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F. Phillips facilitated the concealment and sale of a narcotic drug, that is, 
three capsules containing a mixture totaling about 2.8 grains of heroin hy- 
drochloride, quinine hydrochloride, milk sugar and mannitol, after the said 
heroin hydrochloride had been imported, with the knowledge of William F. 
Phillips, into the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the sixteenth and seventeenth counts 
of this indictment. 
NINETEENTH COUNT: 

On or about July 23, 1957, within the District of Columbia, William 
F. Phillips and Joseph Willis did sell, barter, exchange and give away to 
Charles P. King a narcotic drug, that is, two capsules containing a mixture 
totaling about 1.8 grains of heroin hydrochloride, quinine hydrochloride, 
milk sugar and mannitol, not in pursuance of a written order, written for 
that purpose, from the said Charles P. King as provided by law. 
TWENTIETH COUNT: ane” 

On or about July 23, 1957, within the District of Columbia, William 
F. Phillips and Joseph Willis purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped pack- 
age, a narcotic drug, that is, two capsules containing a mixture totaling 
about 1.8 grains of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol. This is the same heroin hydrochloride which is mentioned 
in the nineteenth count of this indictment. 
TWENTY-FIRST COUNT: 

On or about July 23, 1957, within the District of Columbia, William 
F. Phillips and Joseph Willis facilitated the concealment and sale of a 
narcotic drug, that is, two capsules containing a mixture totaling about 1.8 
grains of heroin hydrochloride, quinine hydrochloride, milk sugar and man- 
nitol, after the said heroin hydrochloride had been imported, with the knowl- 
edge of William F. Phillips and Joseph Willis, into the United States contrary 
to law. This is the same heroin hydrochloride which is mentioned in the nine- 
teenth and twentieth counts of this indictment. 





pal 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ William E. Mattingly 
Foreman. 





[ Filed November 4, 1957] 

Holding a Criminal Term ! 
Grand Jury Impanelled August 29, 1957, Sworn in on September 3, 1957 
The United States of America : Criminal No. 1040-'57 


~ ° : Grand Jury No. 1059-57 
1068-57 


Robert W. Warren Vio. 26 U.S.C. 4704a, 4705a 


Joseph Willis : 21 U.S.C. 174 
: 22 D.C.C. 505 


The Grand Jury charges: —_ 

On or about July 10, 1957, within the District of Columbia, Robert W. 
Warren did sell, barter, exchange and give away to Charles P. King a nar- 
cotic drug, that is, one capsule containing a mixture totaling about 1.0 grain 
of heroin hydrochloride, quinine hydrochloride and milk sugar, not in pur- 
suance of a written order, written for that purpose, from the said Charles 
P. King, as provided by law. 3 


SECOND COUNT: | 
On or about July 10, 1957, within the District of Columbia, Robert 


W. Warren purchased, sold, dispensed and distributed, not in the ‘original 
stamped package and not from the original stamped package, a narcotic drug, 
that is, one capsule containing a mixture totaling about 1.0 grain of heroin 
hydrochloride, quinine hydrochloride and milk sugar. This is the same her- 
oin hydrochloride which is mentioned in the first count of this indictment. 
THIRD COUNT: | 

On or about July 10, 1957, within the District of Columbia, Robert 
W. Warren facilitated the concealment and sale of a narcotic drug, that is, 
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one capsule containing a mixture totaling about 1.0 grain of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, after the said heroin hy- 
drochloride had been imported, with the knowledge of Robert W. Warren 
into the United States contrary to law. This is the same heroin hydrochlo- 
ride which is mentioned in the first and second counts of this indictment. 
FOURTH COUNT: 

On orabout July 11, 1957, within the District of Columbia, Robert 
W. Warren did sell, barter, exchange and give away to Charles P. King, 
a narcotic drug, that is, one capsule containing a mixture totaling about 
1.0 grain of heroin hydrochloride, quinine hydrochloride and milk sugar, 
not in pursuance of a written order, written for that purpose, from the said 
Charles P. King, as provided by law. 
FIFTH COUNT: 

On or about July 11, 1957, within the District of Columbia, Robert 
W. Warren purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drug, 
that is, one capsule containing a mixture totaling about 1.0 grain of heroin 
hydrochloride, quinine hydrochloride and milk sugar. This is the same heroin 
hydrochloride which is mentioned in the fourth count of this indictment. 
SIXTH COUNT: 

On or about July 11, 1957, within the District of Columbia, Robert 
W. Warren facilitated the concealment and sale of a narcotic drug, that is, 
one capsule containing a mixture totaling about 1.0 grain of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, after the said heroin hydro- 
chloride had been imported, with the knowledge of Robert W. Warren, into 
the United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the fourth and fifth counts of this indictment. 
SEVENTH COUNT: 

On or about July 15, 1957, within the District of Columbia, Robert W. 
Warren did sell, barter, exchange and give away to Charles P. King, a nar- 
cotic drug, that is, three capsules containing a mixture totaling about 4.5 





23 


grains of heroin hydrochloride, quinine hydrochloride, milk sugar and man- 





nitol, not in pursuance of a written order, written for that purpose, from the 
said Charles P. King, as provided by law. ! 
EIGHTH COUNT: | 

On or about July 15, 1957, within the District of Columbia, Robert 


W. Warren purchased, sold, dispensed and distributed, not in the original 


stamped package and not from the original stamped package, a narcotic drug, 
that is, three capsules containing a mixture totaling about 4.5 grains of her- 
oin hydrochloride, quinine hydrochloride, milk sugar and mannitol. This is 
the same heroin hydrochloride which is mentioned in the seventh count of 
this indictment. : 
NINTH COUNT: | 
On or about July 15, 1957, within the District of Columbia, Robert 
W. Warren facilitated the concealment and sale of a narcotic drug, that is, 
three capsules containing a mixture totaling about 4.5 grains of heroin hy- 





drochloride, quinine hydrochloride, milk sugar and mannitol, after the said 
heroin hydrochloride had been imported, with the knowledge of Robert W. 
Warren, into the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the seventh and eighth counts of this 
indictment. | 
TENTH COUNT: ! 

On or about July 23, 1957, within the District of Columbia, Robert W. 
Warren did sell, barter, exchange and give away to Charles P. King a narcotic 


A 
! 
| 
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drug, that is, two capsules containing a mixture totaling about 2.4 grains of . 

heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol, not 

in pursuance of a written order, written for. that purpose, from the said 

Charles P. King, as provided by law. ! 

ELEVENTH COUNT: | 
On or about July 23, 1957, within the District of Columbia, Robert W. 

Warren purchased, sold, dispensed and distributed, not in the original stamped 





package and not from the original stamped package, a narcotic drug, that is, 
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two capsules containing a mixture totaling about 2.4 grains of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol. This is the same 
heroin hydrochloride which is mentioned in the tenth count of this indictment. 
TWELFTH COUNT: 

On or about July 23, 1957, within the District of Columbia, Robert 
W. Warren facilitated the concealment and sale of a narcotic drug, that is, 
two capsules containing a mixture totaling about 2.4 grains of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol, after the said her- 
oin hydrochloride had been imported, with the knowledge of Robert W. Warren, 
into the United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the tenth and eleventh counts of this indictment. 
THIRTEENTH COUNT: 

On or about July 24, 1957, within the District of Columbia, Robert 
W. Warren did sell, barter, exchange and give away to Charles P. King a 
narcotic drug, that is, two capsules containing a mixture totaling about 2.2 
grains of heroin hydrochloride, quinine hydrochloride, milk sugar and man- 
nitol, not in pursuance of a written order, written for that purpose, from the 
said Charles P. King, as provided by law. 

FOURTEENTH COUNT: 

On or about July 24, 1957, within the District of Columbia, Robert 
W. Warren purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drug, 
that is, two capsules containing a mixture totaling about 2.2 grains of heroin 
hydrochloride, quinine hydrochloride, milk sugar and mannitol. This is the 
same heroin hydrochloride which is mentioned in the thirteenth count of this 
indictment. 

FIFTEENTH COUNT: 

On or about July 24, 1957, within the District of Columbia, Robert W. 
Warren facilitated the concealment and sale of a narcotic drug, that is, two 
capsules containing a mixture totaling about 2.2 grains of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol, after the said heroin 








25 

hydrochloride had been imported, with the knowledge of Robert Ww. Warren, 
into the United States contrary to law. This is the same heroin hydrochlo- 
ride which is mentioned in the thirteenth and fourteenth counts of this in- 
dictment. : 
SIXTEENTH COUNT: | 

On or about August 8, 1957, within the District of Columbia, Robert 
W. Warren and Joseph Willis did sell, barter, exchange and give away to 
Charles P. King a narcotic drug, that is, two capsules containing a mixture 
totaling about 1.4 grains of heroin hydrochloride, quinine hydrochloride and 
milk sugar, not in pursuance of a written order, written for that purpose, 
from the said Charles P. King, as provided by law. | 
SEVENTEENTH COUNT: : 

On or about August 8, 1957, within the District of Columbia, Robert 
W. Warren and Joseph Willis purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped package, 





a narcotic drug, that is, two capsules containing a mixture totaling about 1.4 
grains of heroin hydrochloride, quinine hydrochloride and milk sugas. This 
is the same heroin hydrochloride which is mentioned in the sixteenth count 
of this indictment. . | 
EIGHTEENTH COUNT: | 

On or about August 8, 1957, within the District of Columbia, Robert 
W. Warren and Joseph Willis facilitated the concealment and sale of a nar- 
cotic drug, that is, two capsules containing a mixture totaling about 1.4 
grains of heroin hydrochloride, quinine hydrochloride and milk sugar, after 
the said heroin hydrochloride had been imported, with the knowledge of Robert 
W. Warren and Joseph Willis, into the United States contrary to law. This is 
the same heroin hydrochloride which is mentioned in the sixteenth and seven- 
teenth counts of this indictment. | 
NINETEENTH COUNT: | 

On or about August 8, 1957, within the District of Columbia, Robert 
W. Warren, without justifiable and excusable cause, did assault, resist, and 


| 
i 
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oppose Felix R. Aiken, a member of the Metropolitan Police Department 
operating in the District of Columbia, while said Felix R. Aiken was engaged 
in the performance of his official duties. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ William E. Mattingly 
Foreman. 


[Filed November 8, 1957] 
UNITED STATES Criminal No. 1038-57 
vs. Charge - Narc. 
Joseph Willis, Defendant 
PLEA OF DEFENDANT 
On this 8th day of Nov., 1957, the defendant Joseph Willis, appearing 
in proper person and by his attorney (Will get counsel), being arraigned in 
open Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 
Deft. remanded to D. C. JAIL. 
By direction of 
JAMES W. MORRIS 


Presiding Judge 
Present: Criminal Court # 2 


United States Attorney | HARRY M. HULL, Clerk 


By A. Burka By /s/ H. D. Dodd, Deputy Clerk 
Assistant United States Attorney 


M. Deeds, Official Reporter 


[ Filed November 8, 1957] 
UNITED STATES Criminal No. 1039-57 


Vs. Charg Narc. 
1-William F. Phillips 
2-Joseph Willis 
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PLEA OF DEFENDANT 
On this 8th day of Nov., 1957, the defendants Wm. F. Phillips and 
Joseph Willis, appearing in proper person and by his attorney 1 | - (Will get 
counsel), 2 - (Will get counsel), being arraigned in open Court upon the in- 
dictment, the substance of the charge being stated to each, pleats not guilty 
thereto. ! 
The deft. Willis is remanded to the D. C. JAIL. | 
By direction af | 
JAMES W. MORRIS > 


| 
Presiding Judge | 
Criminal Court # 2 : 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ H. G. Dodd, Deputy Clerk 


By A. Burka ! 
Assistant United States Attorney 


M. Deeds, Official Reporter | 





[Filed November 8, 1957] | 
UNITED STATES Criminal No. 1040-57 


vs. Charge Narc. 


1-Robert W. Warren 
2-Joseph Willis, Defendants 


PLEA OF DEFENDANT 
On this 8th day of Nov., 1957, the defendants Robert W. Warren and 
Joseph Willis, appearing in proper person and by his attorney 1-will get 





counsel. 2-Will get counsel., being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to each, pleads is guilty 
thereto. 
The defts. are remanded to the D. C. JAIL. 
By direction of 
JAMES W. MORRIS 


Presiding Judge 
Criminal Court #2 
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Present: 
United States Attorney HARRY M. HULL, Clerk 


By A. Burka By /s/ H. G. Dodd, Deputy Clerk 
Assistant United States Attorney 


M. Deeds, Official Reporter 


[Filed January 8, 1959] 
EXCERPTS FROM HEARING ON MOTION TO SUPPRESS EVIDENCE 
UNITED STATES OF AMERICA 
vs. Criminal No. 1038-57 
JOSEPH WILLIS, Defendant. 


Washington, D. C., 
Friday, November 15, 1957. 


The above-entitled case came on for hearing on motion at 10 o'clock 

a.m., on Friday, November 15, 1957, in the United States District Court for 
the District of Columbia, in the Courthouse, at Washington, D. C. 
BEFORE: HONORABLE JAMES R. KIRKLAND, Judge of the United States 

District Court for the District of Columbia. 

APPEARANCES: 

ARTHUR J. MCLAUGHLIN, Esquire, Assistant United States Attorney, 
on behalf of the United States; and 

EDWARD F. DALY, Esquire, on behalf of the defendant. 

PROCEEDINGS 

THE DEPUTY CLERK: The case of Joseph Willis. 

THE COURT: Mr. Willis, you will be represented by this attorney, 
and we have received your motion to suppress evidence. It has a few defects 
in it. First, it is not signed and nobody was able to find a copy of this. I don't 
know where it is. Your attorney, Mr. Daly, feels that in his legal capacity he 


should help you prepare this. He has therefore made a report to me that he 
wants to withdraw this one, which I will file in the record, and prepare a 
proper motion in your behalf. Do you have any objection? 

THE DEFENDANT: No, sir. 
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THE COURT: Very well. Then leave will be granted for ten days to 
file the necessary motions. 
*¥ * * K€ K* KK K * 
Criminal No. 1038-57; 1039-57; 1040-57. 


Washington, D. C., Friday, December 13, 
1957. 


The above-entitled case came on for hearing on motion at 10 o'clock 
a.m., on Friday, December 13, 1957, in the United States District Court for 
the District of Columbia, in the Courthouse, at Washington, D. C. 
BEFORE: HONORABLE JAMES R. KIRKLAND, Judge of the United States 

District Court for the District of Columbia. | 
APPEARANCES: 

ARTHUR J. McLAUGHLIN, Esquire, Assistant United States Attorney, 
on behalf of the United States; and | 

EDWARD F. DALY, Esquire, on behalf of the Defendant. : 

PROCEEDINGS ! 

THE DEPUTY CLERK: The case of Joseph Willis. __ 

THE COURT: The next matter isthe case of Joseph willis; Mr. Daly 
and Mr. McLaughlin. Mr. Daly. 

MR. DALY: If Your Honor please, I filed this motion retying on the 
dissenting opinion in the case of McKinley Gore versus the United States. 
There are three cases on certiorari before the United States Supreme Court 
at this time. This defendant's trial was set for trial last'week.. I took the 
chance that these opinions may come out of the Supreme Court. His case is 
now set for trial on January 22, and I would like to ask the Court to do one of 








two things, either continue this motion or deny it without prejudice, Your Honor. 
THE COURT: I have read it very carefully, and I am going to deny 

it without prejudice to being renewed at the time of trial. ; 
MR. DALY: Thank you, Your Honor. | 
THE COURT: So that the matter will not delay the trial, Is there any 


objection, Mr. McLaughlin? | 


| 
i 
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MR. McLAUGHLIN: No, Your Honor. 
* * k ek *F OK kX 


{Filed December 2, 1957] 
MOTION TO QUASH INDICTMENTS 

Comes now the defendant in the above causes, through his attorney, 
Edward F. Daly, and moves this Honorable Court to Quash the Indictments 
against him and for reason therefore says as follows: 

That the defendant is charged in each of the above indictments with a 
multiplicity of counts which are inconsistent even with each other. For in- 
stance, in 1038-57, the defendant is charged in Count 1 with purchasing, selling, 
dispensing and distributing, not in stamped packages, a narcotic drug. In 
Count 2 he is charged with facilitating the concealment and sale of the same 
identical drugs. These two counts are incompatible with each other and can 
not possibly be brought into the purview of the rigid same evidence test as 
set forth in Blockburger vs. U. S., 284 US 299. 

That in all of the three indictments against the defendant the alleged 
offenses have been fragmented into multiple offenses rather than the "same 
transaction” test as set forth in U. S. vs. Universal Corp., 344 US 218 which 


later case clearly upholds the intent of Congress in passing what is commonly 


known as the Boggs act. 
These indictments go much further than the same evidence rule above 
because they are actually inconsistent with themselves on each count. 
WHEREFORE, defendant prays that a speedy hearing be had and that 
the indictments be quashed and the prisoner be discharged from custody 
forthwith. 
/s/ Edward F. Daly 


Attorney for Defendant 
1025 Connecticut Avenue, N. W. 
MEtropolitan 8-3626 


This is to certify that a copy of the foregoing Motion was mailed, 
postage prepaid, to Mr. Oliver Gasch, United States District Attorney, United 





! 
| 
| 
| 
| 
| 


31 | 
States Courthouse, Washington 1, D. C., on this the 2nd day of December, 1957. 
/s/ Edward F. Daly | 
[Filed December 13, 1957 ] Criminal No. 1038-57 
On this 13th day of December, 1957, came the Attorney of the United 
States; the defendant in proper person and by his attorney, Edward F. Daly, 
Esquire; whereupon the motion of the defendant to quash the indictment, 
coming on to be heard, after argument by counsel, is by the Court denied 
without prejudice. ! 
The defendant is remanded to the District of Columbia J ail. 
By direction of : 
JAMES R. KIRKLAND © 


Presiding Judge 
Criminal Court # 4 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Daniel J. Mencoboni 


By Arthur McLaughlin i ema] 
Assistant United States Attorney 


Ernest Markwalter, Official Reporter : 
[ Filed December 13, 1957] Criminal No. 1039-57 
On this 13th day of December, 1957, came the Attorney of the United 
States; the defendant in proper person and by his attorney, Edward F. Daly, 
Esquire; whereupon the motion of the defendant to quash the indictment, 
coming on to be heard, after argument by counsel, is by the Court denied 
without prejudice. | 
The defendant is remanded to the District of Columbia 5 ail. 
By direction of ! 
JAMES R. KIRKLAND | 


Presiding Judge 
Criminal Court #4 _ 


HARRY M. HULL, Clerk 
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Present: 
United States Attorney By /s/ Daniel J. Mencoboni 


By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney 


Ernest Markwalter, Official Reporter 


[Filed December 13, 1957] Criminal No. 1040-57 
On this 13th day af December, 1957, came the Attorney of the United 
States; the defendant in proper person and by his attorney, Edward F. Daly, 
Esquire; whereupon the motion of the defendant to quash the indictment, 
coming on to be heard, after argument by counsel, is by the Court denied 
without prejudice. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 
JAMES R. KIRKLAND 
Presiding Judge 
Criminal Court #4 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Daniel J. Mencoboni 


By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney 


Ernest Markwalter, Official Reporter 


[Filed January 2, 1958 ] 


200 19th Street, S.E. 
Washington, D. C. 
December 28, 1957 


Your Honorable Judge Laws 
Dear Sir: 
I am writing this letter in regards to a motion to Suppress all illegal obtained+ 
evidence, which was calendar dated to be heard on November 15th, 1957, 
this particular motion was drawn up by me, not my lawyer Edward F. Daly. 
On said date I was called before Judge Kirkland. When I was called into the 
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courtroom Judge Kirkland informed me that he had received my motion but 
found it incomplete and that my attorney whom was present, had agreed to 
rewrite the motion in completeness. Judge Kirkland also told me that the 
motion was unsigned and said that he would continue it for ten days to allow 
my lawyer to rewrite the motion. This I agreed to with full faith in my attor- 
trey. Later I asked my lawyer just how was it that my motion was found to 
be incomplete and unsigned. He told me that Judge Kirkland had used the 
copy which I had gave to him, my lawyer! It was then that I knew Judge Kirk- 
land had not either of the two copys (sic) which I had mailed to the Clerk of 
Court. The copy that I gave to my lawyer was in form all but the last page 
which asked the court to appoint me an attorney, all so by it being the con- 
cluding, it contained my signature. I didn't give him that because my mother 
had obtained him during the time I had wrote the motion. What I am asking 
is that this said motion be given a hearing, because it expresses the complete 
facts involving my arrest and charges placed against me. This said mo tion 
never was again bought into court, instead my attorney filed a motion to 
squash indictments, which was denied without prejudice by Judge Kirkland. 
Your Honor, I humble (sic) express the wish that you review the particular 


| 
said motion and set a date for its hearing as I originally had intended. 
Thank You! | 


Respectfully yours, 


/s/ Joseph Willis DC 92271 
C-120 C-Bl | 


Let this letter be filed herein as a Motion for a Rehearing. Dated: Jan. 8, 1958. 
/s/ James R. Kirkland | 


[Filed January 8, 1959] ! 
EXCERPTS FROM REHEARING OF MOTION TO SUPPRESS 


Criminal No. 1038-57; Washington, D. C., 
Thursday, January 9, 1958 


Before Judge JAMES R. KIRKLAND at 10:20 a.m. today, on letter from 
defendant in nature of motion for rehearing of motion to suppress. 





Appearances: 
For The United States: 
Mr. ALEXANDER STEVAS 
For The Defendant: 
Mr. EDWARD F. DALY 
-- PROCEEDINGS -- 
THE COURT: Now I believe we are ready for the case of United 
States versus Joseph Willis? 
MR. DALY: Yes. 


x* * * * *&* KX K * 

MR. DALY: If Your Honor please, this is the second or third time 
this matter has been in court on motions filed by the defendant from the jail. 
I have advised him that I don't think a motion lies in this case. He says that 
the Earnest Jackson.case supports his motion to suppress evidence.. As 
Your Honor no doubt knows, the Courtof Appeals in the case of Ernest Jack- 


son specifically did not pass on the’question of suppression. It passed on the 
question of possession only. And I don't feel that I would be properly repre- 
senting this defendant if I tried to argue this motion, because I don't want him 
to claim ownership of the drugs in this case. 

THE COURT: I think your action is wise, as a good defense lawyer. 
But he is entitled to his day in court and I will be glad to hear him. 

MR. DALY: Would you let the defendant argue it himself, Your Honor? 

THE COURT: Yes. As they always say, that is a dangerous procedure. 
But if he wants it -- 

MR. DALY: He wants it, Your Honor. 

THE COURT: I am regarding your letter of December 28th in the 
nature of a motion for a rehearing. And so this will be complete, will you 
sign the letter you wrote me originally -- I still don't have the signature of 
yours on it -- so we will know it is your action. I believe there are witnesses 
in the case, Mr. Stevas? 

MR. STEVAS: I was informed by Mr. McLaughlin that the officer in 
the case would be here. Yes, he is here. I am sorry. 
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THE COURT: All right. We will proceed in the regular order. And 
I am going to date this, Mr. Willis, so there will be no question it was signed 
on Thursday, January 9th. Since you are presenting this yourself and you 
have the aid of your counsel on any technical matter, I think the fir st thing 
we should direct your attention to is the fact that, unlike a great many cases, 
this is not the case of an officer arresting on suspicion that a felony might 
have occurred or was occurring in his presence. You were actually 
arrested on a warrant of arrest, and the officer had the authority to place 
his hands upon you and detain you and effect the arrest. And if there was in 
your possession either contraband drugs, to-wit, heroin, or evidence which 
the Government sought by way of marked money, it would be a lawful search 
incident to a lawful arrest. Technically what is involved is whether or not 
the Commissioner of the District of Columbia, the United States Commission- 
er, had the right to issue this warrant in the first place, and did he have 
probable cause to do just that. | 
The affidavit says, under the oath of Private Charles P. King, of 
the Metropolitan Police, that you did unlawfully possess and sell a narcotic 
drug, to-wit, heroin; and that is alleged to have occurred on July 23, 1957. 
That would be the basis of whether or not this arrest warrant was proper -- 
so that you will understand. 
THE DEFENDANT: Yes, sir. 
THE COURT: Go right ahead, sir. You are the one who moves; so 
you can take the stand and testify, if you wish. 
(The defendant having conferred with counsel:) ! 
MR. DALY: If Your Honor please, could I ask the Court's premission 
to withdraw from this case? I think this defendant is putting hims elf ina 
rather difficult spot, and I don't want any part of it. 
THE COURT: Are you retained in the case? 
MR. DALY: Yes, Your Honor. 
THE COURT: Mr. Defendant, are you willing that Mr. Daly withdraw? 
THE DEFENDANT: Under the circumstances, he is a very good counsel. 
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THE COURT: Well, do you want to keep him, or -- 

THE DEFENDANT: I want to keep him. 

THE COURT: You remember what he told you, now that he thinks your 
position isn’t a good one. One of the things you must show on a mation is 
show some proprietary interest or custodial interest in these drugs; and if 
they belonged to somebody else and you had nothing to do with it, there is 
always a risk. 

THE DEFENDANT: That is what I mean. 

THE COURT: It is double or nothing. 

THE DEFENDANT: I can't afford to own up to anything like that. 

MR. DALY: That is what I am trying to tell you not to do. 

THE COURT: Unless you do, you don't have any standing with the 
motion. You know what the score is. You want him to remain as your law- 
yer, and he is perfectly willing to represent you. But he can't drive the car 

and fire up the engine, too. It is your case, and I am going to give 
you a hearing today, because the case is getting ready for trial and these 


motions are holding it up. All right. You make-up your mind. I will let 
Mr. Daly remain. But it is obvious he doesn't want to argue this matter. 


So you argue it for yourself. 

THE DEFENDANT: (having consulted with counsel). Your Honor, I 
would like to move to withdraw it. 

THE COURT: You did that one before, and apparently you were not 
satisfied. I gather you are not going to offer any evidence on your motion. 
You are not going to take the stand, are you? This is your day in court. 

THE DEFENDANT: Yes, sir. 

THE COURT: And if you want to take the stand and testify, you go 
right ahead. If you don't offer any testimony, there won't be any substantial 
basis for me to pass on the motion. 

THE DEFENDANT: I could give my testimony as to what happened. 

THE COURT: You do want to testify? 

THE DEFENDANT: No. We will withdraw it and completely forget it. 





| 
\ 
| 
1 
| 
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THE COURT: I want to do substantial justice. On my own motion I 
will call the police officer. I just want to ask him a few questions. Will you 





come forward, please. 
Thereupon 
FELIX R. AIKEN, | 
being first duly sworn, was examined and testified as follows: : 

BY THE COURT: ! 

Q. These are questions by the Court, you being called to the stand 
on the Court's own motion, and both sides, of course, the Government and 
the defense, being entitled to cross-examine. Will you state your name for 
the record. A. My name is Felix R. Aiken. I am assigned to the Metropoli- 
tan Police Department, Narcotics Squad. | 

Q. How long have you been so employed and how long have you been 
so assigned? A. I have been employed in the Metropolitan Police Depart- 





ment for four years. I have been assigned to the Narcotics Squad for approxi- 
mately three and a half years. | 

Q. If you recognize the defendant, Joseph Willis, state when you first 
knew or contacted him with regard to this case. A. I first contacted Joseph 
Willis, the defendant, sitting by his counsel, on August 8th, 1957. 

Q. Had you known him prior to that time, August 8th? A. Yes, sir; 

I knew of him. I hadn't seen him until this date. ! 

Q. Isee. Now on the date of August the 8th did you have occasion 
to go into the neighborhood of premises -- A. It was Joe's Pool Room, at 
15th and East Capital. I had an arrest warrant for the defendant. 

Q. I want to show you first a part of this record, a warrant of arrest 
filed August 13, 1957, certified by Detective Thomas Didone, Jr. , and ask 
you if that is the warrant of arrest to which you referred in sas testimony. 





A. This is the warrant of arrest, yes, sir. 
Q. Did you serve it, or did Officer Didone serve it, or both together ? 
A. I served it, sir. | 


Q. What were the circumstances of serving the warrant on that occasion? 
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What happened? A. We had sent Officer King, who was working in an un- 


dercover capacity -- 

Q. What is his fullname? A. Officer Charles P. King -- to that 
area, with four dollars. We had previously recorded the serial number of 
these four dollars. Officer King went out of my sight. And as a result of -- 

Q. What date was that? A. That was August the 8th, at about nine 
o'clock. He was instructed to go into the pool room and contact his source 

of supply there. He went into the pool room and he contacted Warren 
Francis Williams, I believe his name is. Just a minute. His name is Wil- 
liam Warren; that is his correct name. And he gave William Warren the 
four dollars, and William Warren in turn contacted the defendant. I hada 
warrant for both the defendant as well as this Warren individual. Officer King 
came back and told me what had happened, and I went to the pool room and I 
contacted this defendant and placed him under arrest. I told him I was a 
police officer and had a warrant for his arrest. And I said I was going to 
searchhim. I told him to place his hands against the wall. When he placed 
his hand against the wall, he pulled out of his pocket a small bottle and it 
dropped to the floor. I picked up this bottle and it contained 42 capsules of 
white powder. 

Q. Forty-two capsules? A. Yes, sir, of white powder. 

Q. Did you make any field test? A. Yes, sir; I made a field test on 
it, and it indicated the presence of a narcotic alkaloid of the opiates group. 
It has since been gone to the United States chemist,md the chemical analysis 
shows that there was a derivative of opium wi heroin. 

Q. Did the defendant say anything to you at that time? A. Yes, sir. 
He admitted that he had received three dollars from Warren, and he had 
sold Warren two capsules of heroin for the three dollars. And I recovered 
the three dollars from the defendant at the time I searched him. He had 
about $50 or $60 on him; and in the $50 or $60 the three dollars I had re- 
corded the serial numbers previously was found on his person. 

Q. And what about the man Warren? Was he in the premises? A. 
Yes, sir. He left the premises shortly before we -- he left the premises 





11 
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with King. We arrested him about five minutes before we arrested the de- 
fendant. | 
Q. He was arrested on the same day? A. Yes, sir. 
THE COURT: Now either side may inquire. 
MR. STEVAS: I have no questions, if Your Honor, please. 
THE COURT: Mr. Daly, or the defendant, or both. 


CROSS EXAMINATION 


| 
| 
| 
| 
| 


BY MR. DALY: ! 

Q. Officer Aiken, on what date did you obtain that warrant? A. Of- 
ficer King obtained the warrant. I am not sure, but I believe it was the Sth 
of August. | 
Q. On the 5th of August? A. Yes, sir. | 

Q. You just testified that you drove up to the pool room. When you 
drove up to the pool room, where was this defendant? A. He was in there 
shooting pool. | 

Q. He was shooting pool? A. Yes, sir. i 

Q. Did he have a cue stick in his hands? A. Yes, sir; he did. 

Q. Did you pick anything up off the floor in that pool room? A. Yes, 
sir; I did. | 

Q. What did you pick up off the floor? A. I picked up 42 capsules 


| 
\ 





of white powder. 

Q. You just testified a moment ago that you took those 42 capsules 
out of the defendant's pockets. | 

THE COURT: My recollection of the testimony is he said to hold up 
his hands, and he saw the bottle drop -- | 

THE WITNESS: Yes, sir. When I told him to hold up his hands, he 
pulled the bottle out of his pocket, and tried to drop it to the floor - which he 
did drop it to the floor, and raised his hands. And I imme diately picked up 
the capsules. He admitted they were his. ! 
BY MR. DALY: 
Q. You say he admitted they were his? A. Yes, sir. 


| 
i 
| 
| 
if 
| 
| 
| 
| 
| 
| 
| 
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MR. DALY: I have no further questions. 

THE COURT: Mr. Willis, you can ask any questions you want to. 

BY THE DEFENDANT: 

Q. Officer Aikins, when the defendant was standing in the doorway 
to the pool room, at the time the car drove up, two men jumped out. They 
ran past me into the pool room, and you were the third one and you stopped 
at me and told me to raise my hands high. Did I not have my hands up at 
about my shoulder, and had a cue stick, with which I was playing at the first 
table, and that was empty because we were waiting on the fellow to rack it. 
And then you told me to put my hands high, and I did, I complied with your 
order. And you walked me back into the pool room. And I believe it was 
then, at the soda fountain, where you stopped me and picked up something, 
and pushed me over to the fountain. 

THE COURT: That is your question, I guess. All right. Do you 
understand the full question? 

THE WITNESS: Well, his qestion is incorrect. 

THE COURT: You tell him where it is incorrect, then. 

THE WITNESS: This is the way it happened. You had a pool stick 
in your hand; you were shooting pool. 

BY THE DEFENDANT: 

Q. Ihad a soda, too. A. I don't remember seeing the soda. You 
might have been drinking a soda. Because when I told you you were under 
arrest and told you to walk over to the wall, you walked over to the wall, 
leaving the stick on the table, with one hand, your left hand, in your pocket. 
You walked to the wall, and I told you to take your hand out of your pocket. 
And as you took your hand out of your pocket and placed it on the wall, before 
you raised your hand you immediately dropped it -- I heard it as well as saw 
it -- dropped it to the ground, a small Bufferin bottle. 

Q. Okay. At the doorway was where (sic) I was standing, in the door. 
I had a soda which I had just purchased, and therefore both of my hands were 


occupied. When you approached me you told me to raise my hands high. That 
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I did. Two officers had already ran into the pool room. I raised my hands 
high and walked back with you. You were up under me, and my hands were 
in your face, because you put emphasis on it. I believe that is the same 
night you were supposed to have had an attack, were supposed to have been 
assaulted upon. That was before you arrested me. Therefore you , in other 
words, were taking precautions against my doing any harm. So you demanded 
the fact, and expressed it, that I keep my hands in sight. That I did before 
leaving the door; and we had walked several steps before you picked up some- 
thing, whether you had kicked it, or what. That is when you picked that up. 

I still had my hands highinthe air, with a soda bottle. 2 

THE COURT: That is almost your same question, isn't it? Do you 
understand the question, Officer ? : 

THE WITNESS: Well, I never heard a question at all. It sounded as if 
he was making a statement. 

THE COURT: Well, taking it either way. I mean, from what he said, is 
that the way things happened? | 

THE WITNESS: No, sir. It happened the way I stated it earlier. 

THE COURT: One thing that Mr. Willis is probably trying to ask you 
is this: Did you, as a matter of fact, pick up that bottle somewhere in the 
pool room, and it not come from his person as you Say in your testimony 
it did? | 

THE WITNESS: No, sir. It came out of his pocket, and he dropped it 
to the floor, when I told him to raise his hands, against the wall. 

THE COURT: That is the way you say it happened. | 

THE WITNESS: Yes, sir. | 

BY THE DEFENDANT: | | 

Q. Did you not tell me to raise my hands first? A. No, I didn't tell 
you to raise your hands first. My first question to you was what was your 
name. I told you who I was, andI asked you what was your name. 

Q. You didn't ask me my name until after I am in there, standing up 


against the wall. Then you say, ''Joe -- who is Joe?" Evidently you did 
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not know me. 

THE COURT: Your question to the Officer is, ''Did you say to me, "Is 
your name Joe?' "' 

BY THE DEFENDANT: 

Q. Did you say, ''Who is Joe?" <A. No, sir; I didn't make that statement. 

©. Yes, you did. 

THE COURT: Was there anything said about Joe, or Little Joe? 

THE WITNESS: No, sir. I asked what was his name. Well, Ihada 
description of him; and King had pointed him out before going into the pool 
room. 

THE COURT: So Mr. Willis will understand, your description on the 
warrant was "United States versus John Doe, or one known as Little Joe, 
Colored, Male, five foot eight, 140 pounds, dark brown skin, mustache, small 
build, 25 to 30 years of age." 

THE WITNESS: Yes, sir; that is the description I had. And Officer King 
pointed him out while he was in the pool room, before we went into the pool 
room. 

BY THE DEFENDANT: 

Q. Where were you at the time when Robert Warren was arrested? That 

is supposed to be the defendant that was -- A. I arrested Robert Warren. 

Q. Where? A. I arrested him at 8th and East Capital. 

Q. How? A. He came up in a car with Officer King, in Officer King's 
private car. 

Q. Were you not there at the rendezvous at that time waiting? A. Yes. 
Officer King was supposed to bring the man back with him. 

Q. Well how can he come down to point me out at the pool room at this 
particular time, and you have time to go back and be at this rendezvous, when 
it was the intended plan that you all would have certain destinations, to meet 


King and whoever was there, the people involved? A. Officer King brought 
Robert Warren with him, as he was supposed to, and we arrested Robert 
Warren and sent him to the station in the wagon, and went back to the pool 
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room immediately, about five or ten minutes later. | 
Q. How many people were inthe car with Officer King and Robert War- 
ren? A. I believe there was John Gilbert, there was Brown, and William. 
Q. And there was no definite anything that you could connect me 
with the sale of whatever leads you to come there to get me? A. Yes, sir; 
I can connect you with it. | 
Q. What? A. King told me, and you had the money when I arrested 
you that King had given to Warren. | 
Q. I don't know I had the ay, A. Well you admitted that you got this 





money from Warren. 

Q. I didn't admit anything. When you arrested me, after you picked 
this up off the ground, whatever it was; and that was then that I sat my soda 
down, the first time my hands came out of the air; and you asked me, you 
told me, you said, ''This is yours."' I said, ''No."" Then you looked at me 
hard. Then you said, ''Well, you got the marked money, anyway." And you 
said, ''Have you got some money?" And I said, "Yes, I have some money. 
It is my money." Then is the time you started to search me. That is when 
you took my money. I asked you, "Let me see the marked money." You 
showed me a card, a small type file card; and numbers were written across 
the width of it. I asked you to show me the money. You refused to do that 
by saying "That is all right." And you put my money in your pocket and didn't 
give me any of it. I was taken to the station and booked. That was 

about nine-thirty, I imagine, when we got there. At five-thirty you 
came down there, hollering '"Joe.'' Now I know you don't know me. Iam 
standinginthe door and you walk by me four or five times, hollering "Joe." 
That is not my name. My name is Joseph Willis. And when you said Willis, 
I said that is me. And we went upstairs. And during the interrogation you 
took out this card again. This time the numbers seemed to be written across 
the length. I asked you about this. Charles P. King was sitting there too at 
the time. And you said that was because it was folded. And he looked at you. 
Then you withdrew the three one-dollar bills of the four number s that was on 
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there, and returned my $54. And then you asked Officer King how did he get 
the saleson me. Officer King said that he didn't have no sales on me, that 
he never got no stufffrom me. A. That isn't Officer King -- 

Q. And you asked him how did he know. A. Officer King swore to 
the arrest warrant for you, and in the arrest warrant he swore that he had 
purchased narcotics from you. That is how I had the arrest warrant. 

Q. That arrest warrant is wrong. He swore to a wrong thing. I never 
sold the man anything. In fact, I don't know the man. And how could he get 
to know me ? 

THE COURT: Never ask a witness "Why" on cross-examination. Do 

19 you want to tell him how you think King knew him? 

THE WIINESS: Yes, sir; I can tell him how King knew him. King had 
been working down there for about four or five months in an undercover 
capacity, and he had seen you sell drugs to other people on several occasions, 
and he had bought drugs from you on several occasions, prior to this time. 

I think it was two occasions. 

THE DEFENDANT: He has never bought anything from me. 

THE COURT: Is there anything else you want to ask him, Mr. Willis? 
This is your day in court. Is there anything else? 

BY THE DEFENDANT: 

Q. About this drugs, the narcotics you claim you got off ‘of the floor, 

I feel that later on and during the trial I can present proof -- 

THE COURT: Well, of course, this is not the trial now. This is just 
a motion to see whether or not, first of all, the officer had a right to arrest 
you. It is quite clear he did; he had a warrant to arrest you. No. 2, he 
says he saw you take from your pocket -- and it is a very large quantity 
-- 42 capsules of heroin, and drop them in his presence, and he picked 
them up and arrested you then and there. If he didn't, I think they would 
fire him off the police force. P ae git 

20 THE DEFENDANT: Well theiné rJ@ told me I was arrested, he 
made definite emphas’ fo 2 ; : pm 1209 pais ‘anywhere but up high. 
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And I couldn't have went into my pocket when I had both my hands -- 

THE COURT: Your testimony is you didn't have anything. | 

THE DEFENDANT: I didn't. | 

THE COURT: And that is what comes out in the trial. But this isa 
que stion addressed to me, whether the officer had a right to search, and 
did he have a right to seize these drugs. ! 

THE DEFENDANT: Well, if Officer King had got his warrant on the 
ground that he had purchased drugs from me -- which is false A in other 
words, he has, just like there is two sales that I am charged with. 

THE COURT: You don't have to worry about that. All we are concerned 
with is, did this officer on the stand, serving this warrant, have a right to 
seize these drugs. And the important thing is, where did the ave come from. 





He said they came right from your person. | 

THE DEFENDANT: They came off of the floor -- and where they came 
from, I do not know -- after two officers passed by me. And it is common 
sense that people in a pool room, with two officers running in, they know 
something is going on, and the people drop switchblades, and anything 

might have went under the table. And the man walked me back from the 
door into the pool room. | 

THE COURT: All right. Is there any other question of the officer ? 


(No response.) | 
Very well. It is the ruling of the Court that the motion to suppress the 
evidence, onthe testimony of the officer being called to the stand by the Court, 

and the fact that the motion was in the Court's presence withdrawn by the 
defendant, who has offered no testimony, that the motion to suppress the 
evidence will be denied, with prejudice. 

_ That means it is final. So don't write us any more letters when you go 
back. | 


[Filed January 9, 1958] Criminal No. 1038-57 
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On this 9th day of January, 1958, came the Attorney of the United States; 
the defendant in proper person and by his attorney, Edward F. Daly, Esquire; 
whereupon the letter of the defendant in the nature of a motion for a rehearing 
of the motion to suppress evidence, coming on to be heard, is by the Court 
denied with prejudice. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 
JAMES R. KIRKLAND 


Presiding Judge 
Criminal Court # 4 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Daniel J. Mencoboni 


By Alexander Stevas Deputy Clerk 
Assistant United States Attorney 


Thomas O'Neal, Official Reporter 


[Filed April 18, 1958] 


A NEW MOTION TO SUPPRESS EVIDENCE 
"With Further Evidence Of Ilegaltie" 
(sic) 
Your Petitioner Joseph Willis moves that this honorable court suppress 
ali illegally obtained evidence by the arresting officers, and in support of 
his motion wishes to bring forth the following facts whereby the said arrest 
was made illegally and subsequent search and detention was made in viola- 
tion of the IV Amendment of the Constitution of the United States of America. 
Your petitioner states tha during of his first motion to suppress all 
illegall obtained evidence before the late Judge Kirkland it was brought out that 
your petitioner was arrested on a John Doe warrant, description as follows, 
John Doe, 5'8'', 140 Ibs., between 25 and 30 years of age, dark brown skin, 
and mustache. The warrant was made out by Officer Char les P. King to 
whom I am alleged to have been involved in two joint sells af narcotics with 
a William Phillips and Robert Warren. The warrant was made out on the 5th 
of August, 1957. My arrest was August 8th 1957 about 9:15 P.M. On July 23rd, 
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1957, 13 days before the warrant was issued I was alleged to have been in- 
volved with William Phillips in a joint sell of narcotics to officer Charles 
P. King. On the night of my arrest by Officer Aikens it has been alleged 
that a hour or so less before the arrest, that your Petitioner and a Robert 
Warren did make a joint sell of narcotics to Officer Charles P. King. At 
my first motion to suppress the evidence Officer Aikens testified that he 
had never seen the defendant until the night he arrested me. and when asked 
how then did he know me to arrest me, to this he testified that He had been 
given a description of your Petitioner a few moments before the arrest. It 
was then that the late Judge Kirkland read the warrant and assumed that it 
described your Petitioner, and Officer Aikens agreed that it was the same 
description he received the night of the arrest. | 

Your Petitioner now wishes to show the court that he was arrested | with- 
out probable cause detained and charged without affirmation or! support of 
oath. When arrested your Petitioner was wearing a Van Dyke beard of a 
growth of at least three months, and asked the court to bring forth the photo 
taken of your Petitioner at Headquarters the following mor ning of his arrest 
on August 9th in support of his motion. Your Petitioner states that he never 
has given, sold or even knew of Charles P. King by that name or any other 
name until after his arrest and states the same in behalf of his acquaintance 
with William Phillips and Robert Warren. Your Petitioner further states 
that he has been assumed to be in the charges placed against him by the 
police officers because of his nick name "Little Joe" as all Joseph are called 
Big Joe, Little Joe or just plain Joe. It has been disclosed that your petition- 
er has been alleged with the charges of sells by hearsay. In other words 
when the particular persons that your petitioner has been charged with made 





the sells in question they were alleged to have mentioned a Little Joe. These 
persons have made no statement or accusation that said Petitioner is the 
person mentioned or if it was just a common name to give, to shadow the 
belief of the buyer at the particular time. And if Officer Aikens lodged the 
charge of possession of narcotics against your Petitioner, which he picked 
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up off of the pool room floor after walking me back into the pool room, it 
was because of your Petitioner's name which under the circumstances that 
lead him and other officers to the poolroom in the first place, the descrip- 
tion of the warrant clearly showed that I was not its reason for being. The 
warrant made out by Officer Charles P. King was not in the beginning 
meant for your Petitioner, for if Your Petitioner had been in the presence 
of Officer Charles P. King before or after any of the alleged crimes had 
been committed he could have described your petitioner in detail, for a 
beard if surely a distinguishable part of any person. 

Your Petitioner denies all charges placed against him and feels that he 
has become a victim of skull duggery and other manipulations in the hands 
of Narcotics Dept. At the time of your Petitioner's hearing of his motion 
to suppress the evidence he had shaving his beard and under circumstances 
did at that time fit the description of the John Doe warrant to a certain degree. 
And due to the confusion of said Petitioner and the feeling that his innocence 
of alleged charges alone would right the injustice caused him, he at the time 
of the hearing failed to being out the important facts as to his behalf. 

Your Petitioner's description at time of arrest 5'8'', 129 lbs, 26 years 
of age, dark brown skin, slightly balding scar over right eye, mustache, goatee 
and Van Dyke beard. 

The warrant that has been lodged your Petitioner is as follows, John 
Doe 5’8" tall, 140 pounds, between 25 and 30 years of age, dark brown skin, 
and a mustache. In a sworn affidavit to obtain this particular John Doe 


warrant, Officer King's statement is that he had observed the party in- concern 


selling narcotics in the neighborhood and that he himself had purchased nar- 


cotics from the party in concern several times. This I believe is the light 
towards probable cause . . .. The affidavit sworn to by Officer King makes 


clear that Your Petitioner couldn't have been the man in question, for to have 
observed your Petitioner so closely and to have made buys from him several 
times as alleged, Officer King would have been able to describe said Petition- 


er beyond any doubt. And Your Petitioner states that it would have been 
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impossible for him to have grown such a beard from July 23rd 1957 when the 
first alleged sell had been to the night of his arrest, 16 days in all and even - 
more so from the time the warrant was made August 5, 1957 to August 8th, 
1957 the night of the arrest. ! 
U. S. v. Dire 481-595 - 1948 ! 
Mallory v. U. S., supra, at 454, 456 | 
U. S. v. Hill - 114 F - Supp 44 1 D.C. Ct. App. 1953 | 
1. False warrant lodged -------------------- 


2. Illegal search and seizure -------~------ = 
3. Arrest without probable cause ------------ 


Your Petitioner also refers to the XIV Amendment of the Constitution of the 
United States of America and feels that he has been subjected to gross indig- 
nities of his person and detention in the flagrant violations of the IV and XIV 
Amendments of the Constitution of the United States. | 
/s/ Joseph Willis : 
D. C. Jail, 200° 19th Street, S. E. 
Washington, D. Cc. 
Subscribed and sworn to before me onthis 17th day of April, 1958. 
/s/ J. E. Ottes, Notary Public, p..ic 


| 








[Filed January 8, 1959] 7 
SECOND HEARING ON MOTION TO SUPPRESS EVIDENCE 


1 Washington, D. C., Friday, April 25, 
1958. 


Motion in the above-entitled matter came on before the Honorable 
RICHMOND B. KEECH, United States District Judge, when there were 
present on behalf of the respective parties: ! 


ARTHUR J. McLAUGHLIN, Assistant United States Attorney for the 
United States of America. 


EDWARD F. DALY, ESQ., for Defendant Joseph Willis. 
2-A PROCEEDINGS. 
THE CLERK: In re Joseph Willis. 
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| MR. DALY: If Your Honor please, as I told the Court, I just received 
this document a few minutes ago. 

THE COURT: Meaning that the defendant has done it in proper person? 

MR. DALY: He filed it in proper person, mailed it to my office, and 
I was on the way in town and picked it up from the office and came down here. 

THE COURT: You are not prepared at this time to proceed? 

MR. DALY: No, Your Honor, Iam not. I have advised my client not to 
file this type of a motion. This is the second motion of this type to suppress 
that he has filed. 

THE COURT: Let me suggest this to you: Suppose I give you an oppor- 
tunity to talk to him and see what his pleasure is at this time and we will 
take up another matter and come back to you and maybe you will be ina 
position after having conferred with him, to see what the disposition should 
be. 

MR. DALY: All right, Your Honor. 

(Thereupon the Court proceeded to the transaction of other business, fol- 
lowing which the above matter was resumed as follows:) 

4 THE CLERK: In re Joseph Willis. 

MR. DALY: Your Honor, my client and I have come to a total dis- 
agreemen as to the law in this case and I think he is dissatisfied with me 
and would like the Court to appoint another counsel. 

THE COURT: Were you appointed counsel? 

MR. DALY: No, I was not, Your Honor. 

THE COURT: Under those circumstances I think that you may stay 
in the case, Mr. Daly. The Constitution provides that they have a right to 
have counsel of their own choice, and having elected to have that there is 
nothing before me which shows. any valid reason for the Court excusing you. 
I can't excuse you at this time. Now, this is his motion, the defendant's own 
motion. 

MR. DALY: It is his own motion. 

THE COURT: All right, sir. You do not believe in the motion, sir. 


o1 

MR. DALY: I do not. ! 

THE COURT: All right, sir. Suppose you sit there and advise him, and 
if he doesn't want to take your advice that is up to him, and we will hear him 
on his motion. 

MR. DALY: Yes, Your Honor. Thank you, Your Honor. 

THE COURT: All right, sir, come around, Joseph Willis. I want to say 

to you, I think you make a mi stake when you get counsel and don't take 
advice from counsel, but that is for you to determine. You have filed the 
motion and I will hear you on it. What is it you want to say, please? 

MR. WILLIS: Your Honor, on the day of July the 23d, 1957, it has been 
alleged that I have made a joint sale to a Charles P. King. ! 

THE COURT: That you did what? | 

MR. WILLIS: Have made a joint sale to an Officer Charles P. King, 
with a William Phillips -- to a Charles P. King. On the night of my arrest 
-- pardon me, Your Honor -- | 

THE COURT: Let me see. I am reading the indictment here, and it 
says that on or about August the 8th, you, Joseph Willis, purchased, sold, 
dispensed and dsitributed -- | 

MR. WILLIS: Yes, sir. ! 

THE COURT: -- not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, 42 caps. Is that what 
you are talking about? | 

MR. WILLIS: No, sir. What I am talking about is from the —— 
original of it, that is, with a William Phillips. 

THE COURT: I see. There are three cases, 1038 and 1039 and -- 

MR. WILLIS: I am talking about William Phillips. : 

THE CLERK: He does not have a number on his paper, Your Honor. 

MR. DALY: I is No. 19, Your Honor, in Criminal No. 1039- 57. 

THE COURT: All right. 

THE WITNESS: It is Counts 21 and -- 

THE COURT: Let me get the indictment, please. 
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THE COURT: Mr. Reporter, show that counsel is advising with the 
defendant, please, sir. 

(Counsel conferred with defendant as above noted:) 

THE COURT: Which count did you want to refer to? 

MR. WILLIS: I want to refer to them all, Your Honor, but I want to do 
So in order. 

THE COURT: You are referring to the first count then? 

MR. WILLIS: Yes, sir. Would it be proper if I read this petition? 

THE COURT: I will read your petition, sir. 

Now, let's make sure: 

This is the one which you have headed, ''A new motion to suppress evi- 


dence?" 
MR. WILLIS: Yes, sir. 
THE COURT: All right, you may have a seat and I will read it. 
(The Court inspected a document:) 


THE COURT: This is the second motion to suppress that has been filed, 
the first one having been -- 

MR. WILLIS: Denied. 

THE COURT: Denied by Judge Kirkland. 

MR. WILLIS: Yes, sir. 

THE COURT: Ali right. 

(The Court resumed inspection of document:) 

THE COURT: All right, sir, I have read your motion. Is there anything 
that you can add to it? 

MR. WILLIS: Yes, sir. 

THE COURT: All right. 

MR. WILLIS: B.ack to the night that I was arrested, which is on the 8th 
of August, 16 days after the first alleged sale -- 

THE COURT: Yes. 

MR. WILLIS: -- I was standing in the doorway of Joe Green's poolroom 
and it was about 9:15 at night, which was dark, and why I was standing in the 
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doorway was because I was waiting for the table to be racked again to assume 

the next game, and I noticed a car at the intersection of 15th and East 
Capitol Street, and why I paid attention to this car was because of the exces- 
sive speed that it took the turn in, the left-hand turn coming in to 15th 
Street on the northeast side, and the car pulled up in front of the poolroom, 
some men jumped out and shouted ''We are the police." Well, I stood aside, 
and there was two of them ran past me into the poolroom. : 

THE COURT: I didn't hear you. 

MR. WILLIS: I stepped to the side as two of them ran — me into the 


| 
I 


pool room. : 
THE COURT: Two police officers? | 
MR. WILLIS: Yes, sir. They was in plain clothes, and a plain car. The 
officer stopped at me I learned later happened to be Officer Aikens, and he 
had no other alternative but to arrest me for I had stepped outside of the 
poolroom and could very easily have walked away. He took me back, he told 
me to put up my hands high, I had a cue stick in one hand and a soda bottle 
in the other, and he told me to put my hands in the air then and walked me 
back into the poolroom. Half-way in there he picked up something, which 
I learned later was this narcotic that was involved. Then he told me that I 
had some marked money. I said "I don't have no marked money." Then he said, 
"Well, what is your name?" . : 
THE COURT: Let me interrupt you so I can understand you. You are 
not claiming these narcotics are yours, are you? 
MR. WILLIS: No, sir, they are not. | 
THE COURT: You deny you ever had them, don't you? : 
MR. WILLIS: Yes, sir. | 
THE COURT: Well, you haven't any standing here to move to suppress 
then, have you? | 
MR. WILLIS: I was charged with it, that's all. : 
THE COURT: But on a motion to suppress, there are two things: You 
have to either show that they belonged to you, see -- | 
MR. WILLIS: Yes. | 
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THE COURT: -- and these don't belong to you, you say? 

MR. WILLIS: No, sir. 

THE COURT: Well, then, you don't want a motion to suppress, do you? 

MR. WILLIS: Well, what about the alleged evidence pertaining to the 
sales? 

THE COURT: But what I am trying to tell you is that a motion to suppress 
is not appropriate unless you show ownership or possession of them, and you 
are disclaiming all of that, aren't you? 

MR. WILLIS: Yes, sir. 

THE COURT: So you don't want a motion suppress. Now, your defense 
in this case is going to be that you didn't have them. 

MR. WILLIS: Yes, sir. 

THE COURT: And that you didn't sell them; is that right? 

MR. WILLIS: Yes, sir. 

THE COURT: I don't think your motion is well taken. 

MR. WILLIS: I have proof, too, Your Honor, that warrant that was 
lodged against me was not for me. 

THE COURT: You say they didn't get anything from you -- they didn't 
get anything out of your pockets anywhere? 

MR. WILLIS: Yes, he took some money out of my pocket which he 
claimed -- 

THE COURT: What happened to the money ? 

MR. WILLIS: -- which he claimed was marked money. 

THE COURT: Marked money ? 

MR. WILLIS: Yes, sir. 

THE COURT: And you do claim that was your money? 

MR. WILLIS: I claim that the money was mine, yes, the money was mine. 

THE COURT: Let me suggest to you that you talk to your counsel, be- 
cause you might make some statement you don't want to make in this matter. 

MR. WILLIS: Yes, sir. 

MR. DALY: If Your Honor please -- 








10 
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THE COURT: Mr Daly -- | 

MR. DALY: Yes, sir. 

THE COURT: I suspect that is what you were trying to do, to prevent 
him from making statements. 

MR. DALY: That's right, Your Honor. 

THE COURT: You go over there and talk to your counsel because you 





may be Saying some things you don't want to say. | 

MR. WILLIS: Yes, sir. 7 

(Mr. Willis stepped to side of courtroom with Mr. Daly, conferred with 
him, and returned to the bar.) ! 

THE COURT: All right, sir, do you want to go ahead? Now, you have 
got a perfect right to say anything you want. | 

MR. WILLIS: Yes, sir. | 

THE COURT: All that I am saying to you is, it occurred to me that Lo 
might be saying some things that you don't want to say. 

MR. WILLIS: Yes. 

THE COURT: And you are in a proceeding now, this is a judicial pro- 
ceeding. Anything you say here can be used against you. | 

MR. WILLIS: Yes, sir. ! 

THE COURT: You have got a perfect right to do it, and don't misunder- 
stand me, and I understand it is because of that fact that your counsel has 
advised you against that. 

MR. WILLIS: Yes, sir. | 

THE COURT: I will hear'your motion or you can withdraw it. What do 
you want done? You can withdraw it if you want to. ! 

MR. WILLIS: This has me kind of confused because -- 

THE COURT: What ? | 

MR. WILLIS: I am very confused. | 

THE COURT: Well, I don't want you confused. That is why you have 
counsel. Will you let me suggest this to you: Let me deny your motion, 


then, so it will be on the record. I will deny it and if later on you and your 
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counsel feel that your best interests would be served by doing it, then do it, 
but I would rather for you not to make any statements now. 

MR. WILLIS: Yes, sir. 

11 THE COURT: Because if you make them now they can hold them against 
you, see. 

MR. WILLIS: Yes, sir. 

THE COURT: There is no Mallory case here. You see, you are in 
court now. 

MR. WILLIS: Yes, sir. 

THE COURT: So don't let anybody fool you down at the jail that you can 
rely on the Mallory case, because this is one time you can't rely on it. But 
you have got a perfect right to do it. I would suggest that you let me deny 
this without prejudice in the event that you find out something which would 
serve your interest. 

MR. WILLIS: Yes, sir. 

THE COURT: Do you want to do tha ? 

MR. WELLIS: Well -- 

THE COURT: Or would you rather withdraw it? 

MR. WILLIS: I would rather you deny it without prejudice. 

THE COURT: All right, I will deny it without prejudice then. 

MR. WILLIS: Thank you, Your Honor. 

THE COURT: Now, Mr. McClaughlin, (sic) I think you understand 
why I am doing what I am doing, in the protection of this man's interest. 

12 MR. McLAUGHLIN: Oh, yes, Your Honor. 
* * * * *€©* &©& K& * 


[Filed April 29, 1958] Criminal No. 1038-57 
On this 25th day of April, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney, Edward Daly, Esquire; 
thereupon the defendant's motion to suppre Ss evidence coming on to be 
heard, after argument by counsel, is by the Court denied without prejudice. 
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By direction of 
Richmond B. Keech 


Presiding Judge 
Criminal Court # 2 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Lloyd E. Dietrich | 


By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney 


Roger Frye, Official Reporter | 
[Filed April 29, 1958] Criminal No. 1039-57 
On this 25th day of April, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney, Edward Daly, Esquire; 
thereupon the defendant's motion to suppress evidence coming on to be heard, 
after argument by counsel, is by the Court denied without prejudice. 
By direction of | 
Richmond B. Keech 


‘Presiding Judge 
Criminal Court # 2 | 


Present: "HARRY M. HULL, Clerk — 
United States Attorney By /s/ Lloyd E. Dietrich | 


By Arthur McLaughlin Deputy Clerk ! 
Assistant United States Attorney | 


Roger Frye, Official Reporter 





[Filed April 29, 1958] Criminal No. 1040-57 
On this 25th day of April, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney, Edward Daly, Esquire; 
thereupon the defendant's motion to suppress evidence coming on to be heard, 
after argument by counsel, is by the Court denied without prej udice. 
By direction of ! 
Richmond B. Keech 


Presiding Judge 
Criminal Court # 2 
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Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Lloyd E. Dietrich 


By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney 


Roger Frye, Official Reporter 


[Filed January 8, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., June 12, 1958. 

The above-entitled action came on for trial on the merits, before the 
HONORABLE RICHMOND B. KEECH, United States District Judge, and a 
Jury, at 12:15 p.m. 
APPEARANCES: 

On behalf of the United States: 


ARTHUR J. MCLAUGHLIN 
Assistant United States Attorney 


On behalf of the Defendant: 

JOHN J. DWYER, ESQ. 

PROCEEDINGS 

THE COURT: Come to the bench, please. 
(At the bench:) 
THE COURT: Are these consolidated, all three? 
MR. DWYER: Yes, sir. 
MR. McLAUGHLIN: Yes, Your Honor, all three of them. 
THE COURT: I just wanted to make sure, so we wouldn't make error 


here. 
| (End of bench conference.) 
DEPUTY CLERK: Case of United States v. Joseph Willis, 1038-57, United 
States v. Joseph Willis, 1039-57, United States v. Joseph Willis, 1040-57. 
(Thereupon,the jurors were sworn and examined on voir dire, and a jury 


panel was selected and sworn to try the case.) 
x* * * * * *&* *€ * 
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14 CHARLES P. KING | 
called as a witness by the government, being first duly sworn, was examined 
and testified as follows: ! 
DIRECT EXAMINATION | 
BY Mr. McLAUGHLIN: i 
15 Q. Now, Officer, your full name is what? A. Charles P. King. 
+ Q. And during the month of July of 1957, were you a member of the 
Metropolitan Police Department? A. I was. ! 

Q. And were you assigned to any particular detail? A. Yes, sir. 

Q. What detail were you assigned to during the month of July of 1957? 

A. I was working in an undercover capacity assigned to the Narcotics Squad, 
Metropolitan Police Department. | 

Q. And as a member of the Metropolitan Police, Narcotics’ ‘Squad, what 
were your duties aS an undercover policeman? A. To investigate the illegal 
narcotics traffic in the District of Columbia. ! 

Q. Now, recalling your attention to July 23 of 1957, do you recall that partic- 
ular day meeting a man by the name of Warren -- or Phillips, rather? A. 
Phillips, yes, sir. | 

Q. All right. When and where did you meet Phillips? A. iat the corner 
a of 15th and East Capitol Streets, northeast section of the District of Columbia. 


A. And at that time did you have any conversation with Phillips? A. Yes, 
| 


‘” 





sir. 
16 Q. And that conversation was about what? A. Purchase of narcotics. 

Q. And as a result of the conversation that you had with Phillips at that 
time, where did you go or what did you do? A. At that time I gave to Phil- 
lips $3.50 in Metropolitan Police advance funds. Phillips -- 

ae. Q. Go ahead. A. Phillips then told me to stand where I was and he walked 
MR. DWYER: I object to anything he told him. 
THE COURT: All right, sir, what happened then? 


| 


THE WITNESS: Well, I remained where I was and Phillips walked over to 
the defendant. | 


| 
1 
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BY MR. McLAUGHLIN: 

Q. You say ''the defendant,"’ you mean whom? A. Joseph Willis. 

Q. Do you see him in court here today? A. Yes, sir. 

Q. Will you point at him, please? A. Sitting there at the table. 

MR. McLAUGHLIN: May the record show he identifies the defendant Willis. 

BY MR. McLAUGHLIN: ; 

Q. Where was Willis at that time? A. Approximately twelve to fifteen 
feet from where I was. 

Q. You saw Willis do what? A. Phillips walked over to the defendant 
Willis and there was a transaction between the two -- 

MR. DWYER: Object to ''transaction." 

BY MR. McLAUGHLIN: 

Q. What were you able to observe, Officer King? A Well, the passing of 
something from one to the other. 

THE COURT: The passing from whom to whom? 

THE WITNESS: Well, first, sir, it was from Phillips to Willis, then 
from Willis to Phillips. 

BY MR. McLAUGHLIN: 

Q. Were you able to see what was actually passed? A. No, sir. 

Q. All right. Then what happened? A. Phillips then came back to where 
I was standing and handed to me two gelatin capsules containing a white powder. 

* * © * * * K 
18 BY MR. McLAUGHLIN: 

Q. Now, you say that you saw Willis hand Phillips some object, is that 
right? A. Yes, sir. 

Q. All right. Did you see Phillips do anything with that object received 
from the defendant Willis? A. No, sir; not removing his hands from my ob- 
servation, he came directly to me. 

Q. So you had him under observation all the time? A. Yes, sir. 

Q. And when he came to you, what did he turn over to you? A. Two 


gelatin capsules containing a white powder, sir. 
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61 | 
Q. Now, did you give Phillips at that time any order form issued by the 
Secretary of the Treasury for the purpose of purchasing narcotics? A. No, 





sir. 

Q. Did you give Willis any at that time? A. No, sir. 

@. Are you able to say at this tine whether or not the objects, that is, 
the two capsules turned over to you by Phillips was the same object that the 
defendant Willis had given to Phillips ? 

MR. DWYER: I object to that question. 

MR. McLAUGHLIN: I think it is a proper question. 

THE COURT: What is your objection? | 

MR. DWYER: It calls for a conclusion, that is the question’ we are here 
ot litigate, not for the witness to decide. He can testify to what happmed, not 
what he thinks. -— | 

THE COURT: All right, what type of object did you see pass from one to 


THE WITNESS: I didn't see the object. 

THE COURT: All right, sir. I will sustain the objection. 

BY MR. McLAUGHLIN: 

Q. After the object was given to Phillips, can you describe to us what 
Phillips did with the object, if anything? A. He closed his hand and walked 
over to wherelI was standing, sir. ! 

@. Did you have him under observation all that time? A. Yes, sir. 

@. And then was that.the time he turned this object over to you? A. 
Yes, sir. ! 





(Two capsules were marked Government's 
Exhibit No. 1 for identification.) 


BY MR. McLAUGHLIN: | 

Q. I will show you Government Exhibit marked for identification No. 1, 
Officer King, and ask you if you can identify that? A. Yes, sir. 

Q. You identify tmt as what -- or how, first? A. Well, sir, I marked 
it for future identification, sir. | 





Q. And you identify that as what? A. As the two canals purchased from 
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the defendant, sir. 

Q. What did the capsules contain at the time you purchased them 
from the defendant? A. A white powder, sir. 

Q Now, was there any government stamps on them at that time? A. 

No, sir. 

Q. After you received Government Exhibit marked for identification No. 
1, what did you do with it? A. I took it to my home, sir, labeled it and marked 
it for future identification, and at 9 a.m. on July 24, I turned it over to Officer 
Felix Aiken. 

Q. Now, August 8, 1957, do you recall seeing Officer Aiken on that day? 
A. Yes, sir. 

Q. What time of the day or night did you see Officer Aiken on August 8 
of 1957? A. Approximately 5:30, sir. 

Q. And where was Officer Aiken at the time you saw him? A. In the 
office of the Narcotics Squad. 

Q. Did Officer Aiken do anything to you or with you at that time? A. Yes, 


Q. What did he do? A. He gave me $4 that could be identified by -- 
MR. DWYER: Objection. 
BY MR. McLAUGHLIN: 
Q. He gave you what? A. Four dollars that could be identified by him. 
Q. Do you recall the denomination of those dollars? A. Four $1 bills. 
Q. Did you see Officer Aiken do anything to or with those four dollars 
before he gave them to you? A. Yes, sir. 
Q What did he do? A. He recorded the serial numbers from them, sir. 
Q. Now, after Officer Aiken gave you those four dollars that he had pre- 
viously taken the serial numbers of, what did you do or where did you go? 
A. I went in the vicinity of Lincoln Park, sir, located in the northeast section 
of the District of Columbia. 
Q. What time did you say you arrived in the vicinity of Lincoln Park? 
A. At about 7:45 p.m., sir. 
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Q. All right. When you arrived there, who did you see in that immediate 
vicinity? A. A person known to me then as Robert Warren. 
Q. Robert who? A. Warren. | 

Q. Did you have any conversation with Warren? A. Yes, sir. 

Q. Was that conversation in regard to narcotics? A. Yes, sir, it was. 





Q. Allright. Did you remain there with Warren? A. No, sir. 

Q. Where did you go, if any place, with Warren? A. We went to the unit 
hundred block of 15th Street, the northeast section of the District of Columbia. 

Q. All right. What time did you Say you arrived in the unit block of 15th 
Street, N. E.? A. Approximately 7:55, sir. | 

Q. All right. What happened, if anything, when you arrived i in that immed- 
iate vicinity? A. Located in this unit hundred block, sir, is a Hoo! room known 
as Joe's Pool Room. 

Q. Joe? A. Yes, sir. I gave to Robert Warren the $4 in Metropolitan 
Police advance funds. | 

Q. Were those the same four dollars that had previously en given to you 
by Officer Aiken? A. They were, sir. 

Q. Go ahead. A. Warren got out of the car and contacted the defendant 
and they went into the pool room. : 

Q. Where was the defendant when Warren contacted him? | A In the door 
leading into the pool room. 

Q. Then what happened to them? A. They went out of my sight, sir, then. 

Q. Then what happened? A. A short time later, Robert Warren returned 
and got into the car and gave me two capsules containing a white powder. 





Q. Now, prior to August 8 of 1957, had you applied for an arrest warrant 
for the defendant? A. Yes, sir. ! 
Q. And I show you Government Exhibit marked for identification No. 2 -- 


(Two capsules were marked Goverhment's Exhibit 
No. 2 for identification.) | 


BY MR. McLAUGHLIN: ! 
Q. Showing you Government Exhibit marked for identification No. 2, I 
ask you if you can identify that, Officer? A. Yes, sir. 
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Q. You identify that Government Exhibit marked for identification No. 


2 as what? A. As the capsules received from Robert Warren at that time, sir. 


Q. Containing what? A. A white powder, sir. 

Q. Now, on that occasion, did those two caps contain any government 
stamps of any kind --A. No, sir. 

Q. -- at the time you received them from Warren? A. No, sir. 

Q. On that occasion, did you give the defendant Warren or the defendant 
Willis any order form issued by the Secretary of the Treasury for the purpose 
of purchasing narcotics? A. No, sir. 

Q. After you received Government Exhibit marked for identification No. 
2 from Warren, who in turn did you turn it over to? A. Officer Felix Aiken, 
sir. 

Q. You recall when you turned it over to Officer Aiken? A. Yes, sir, 
approximately three hours after the transaction, sir,on the same date. 

Q. Now, after Government Exhibit 2, the two capsules, were turned over 
to you by Warren, do you recall whether or not you saw Officer Aiken at that 
time? A. (No response) 

Q. On August 8? A. During the time of the transaction? 

Q. No, after the transaction? A. Yes, sir. 

Q. Where did you see Officer Aiken after the transaction? A. At 5th and 
East Capitol Streets, the northeast section of the District of Columbia, sir. 

Q. And did you go, or what did you do, if anything, after you saw Officer 
Aiken? A. Well, there was an arrest made at that time, sir, then we pro- 
ceeded to 15th and East Capitol Streets. 

‘2. Now, did you see the defendant Willis, you say? A. Yes. 


Q. While you were with Aiken? A. Yes, sir. 

Q. Where did you see the defendant Willis while with Aiken? A. He 
was inside of Joe's Pool Room, sir. | 

Q. Is that the same pool room that you had previously been talking about? | 
A. Yes, sir. 

Q. Did you do anything at the time that you and Aiken were there, with 
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reference to the defendant Willis? A. Yes, sir. I identified the defendant 
then, because prior to that he had been known as John Doe. | 

Q. Identified to whom? A. Officer Aiken. | 

Q. I believe that is all. Qh, all that you have testified here happened 
inthe District of Columbia, isthat right? A. Yes, sir. ! 

MR. McLAUGHLIN: I believe that is all I have of this witness, Your 
Honor. 





CROSS- EXAMINATION 
BY MR. DWYER: 
Q. Officer, before July 23, 1957, did you know the defendant Joseph. Willis ? 
A. You mean personal knowledge, sir? 
Q. Any knowledge, did you know him? A. Yes, sir, I had seen him. 
Q. Introduced to him? A. No, sir, not formally. | 
Q. Did you talk to him? A. No, sir. ! 
Q. How many times did you see him? A. I don't know, sir. I don't re- 
call how many times I saw him. 
Q. More than once?:..A. Yes, sir. 
Q. More than five times? A. Yes, sir. | 
@. More than ten times? A. Could be, sir. | 
Q. And where would it be that you would have seen him, on the street, in 
the house, Police Headquarters, or where? A. In the aot of 15th and East 
Capitol Streets, N. E. 
Q. Now, on July 23d, what time of day did you meet Pailips? A. Approxi- 
mately 8 o'clock, sir. 
P.M. or a.m.? A. P.M., sir. 
Q. Was it dark? A. No, sir, not quite. ! 
Street lights on? A. I donit recall, sir. | 
What was Willis wearing? A. I don't recall that, either, sir. 
Did he have a hat? A. I don't recall, sir. | 
. Light clothes or dark clothes? A. I don't recall any of his clothes. 
Where did you meet him? A. On July 23d, sir? | 





| 
| 
| 
| 
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Q. Yes, sir. A. You mean where I saw him, sir? I didn’t meet him. 

@. Ali right, where did you see him? A. 15th and East Capitol Streets. 

Q. The corner? A. Yes, you could call it the corner. 

Q. Iam asking you, sir, was it a corner or wasn't it acorner? A. No, 
sir, it was actually in the unit hundred block of 15th Street. 

Q. Was it on 15th Street or East Capitol? A. 15th Street. 

Q. All right. Was it in the middle of the block, the end of the block 
or where? A. It was at, I would say, the beginning of it, sir. 

Q. East Capitol side or First Street side? A. East Capitol Street side. 

Q. How many doors from East Capitol Street, was he, about how many 
doors up, how many houses from East Capitol? A. I don't recall how many 
houses, sir; in fact, I don’t think there is any houses. 

Q. Any stores? A. There is a store there on the corner. 

Q. Was he next to the store? A. No, sir, he was approximately in front 
of the pool room. 

Q. How many feet, approximately, give us an idea, the length of the court 
room here, from East Capitol Street, was Willis, was it the length of the court 

room, twice the length of the court room, or how far? A. From East 
Capitol Street ? 

Q. From East Capitol Street. A. I don't know, sir. 

Q. Where was Phillips? A. He was standing with me, sir. 


@. Where were you standing? A. Approximately 12 to 15 feet from where 
Willis was standing. 

Q. I didn’t get the last part of your statement. A. Approximately 12 to 
15 feet from where Willis was standing. 

Q. All right. Now, can’t we locate that better than you have, Officer ? 
How many feet from the corner of East Capitol Street, roughly, were you and 


Warren -- you and Phillips? A. That I don't know, sir. I could give you a 
description of the area. 

Q. Give us a descritpion of the area, then. Well, on the northeast 
corner of 15th and East Capitol Streets, N. E., there is a store facing East 
Capitol Street and it runs diagonally to 15th Street, and we were standing at 
the end of the store on the 15th Street side, on the east side of 15th. 
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Q. That was the first building on 15th Street, is that correct, sir? A 
Yes, sir. 

Q. That is on the corner of 15th and East Capitol? A. ves, sir. 

Q. And you and Phillips were both standing by that building and defendant 
Willis was standing by that building, is that correct? A. No, sir, we were 
standing over by the street, the defendant was standing by the building. 

Q. Were you standing in the street or on the sidewalk? A On the side- 
walk, sir. ! 

Q. Was he on the same side of the street as you were? A Yes, sir. 

Q. Is that a 15-foot sidewalk there? A. I don't know, sir. 

Q. Did you make any notes about what happened that night, Officer ? 

A. Yes, sir. 





| 
Q. Do you have your notes with you? A. No, Sir. ! 


Q. Have you looked at your notes since July 23, 1957? A. Yes, sir. 
Q. Have you refreshed your recollection from those notes? A. Yes, 
as to specific dates. : 
Q. Where are those notes today, sir? A. They are in the possession of 
one of the Narcotics officers, sir. | 
Q. Which Narcotic officer has them, sir? A. Officer Aiken or Officer 


Somerville. 





Q. You turned those notes over to Officer Aiken or Some a is that 
correct? A. Yes, sir. | 
Q. And you turned those notes over to them for the a of refreshing 
their recollection? A. No, sir. | 
Q. Why did you turn them over to them? A. A case report had to be 
made from them. | 
When was the case report made? A. I don't know, sir, I didn't make it. 
When did you turn the notes over? A. At9 a.m. on the 24th of July. 
The day afterward, is that correct? A. Yes, sir. | 
And they have had them in their custody ever since? A. Yes, sir. 
You never got them back? A. No, sir. | 





POOH OH 
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Q. Did you know Phillips before this day, July 23, 1957? A. Phillips, 
sir? 

Q. Yes, William Phillips. A. Yes, sir. 

Q. You knew him before? A. Yes, sir. 

Q. Did you meet him there that night by prearrangement or by accident? 
A. By accident, sir. 

Q. Accident? A. Yes, sir. 

Q. Just happened to run into him? A. I happened to run into him every 
time I met him, sir. 

Q. Isee. All right. Do your notes indicate what defendant Willis was 
wearing that night? A. No, sir. 

Q. Would your notes indicate a description of the defendant Willis? 
A. Yes, sir, I think they would. 

Q. Do you recall what that description is, sir? A. From my notes, no, 


Q. Well, you did read your notes before testifying today, did you? A. 
Yes, sir. 

Q. Well, now, as you recall, what did your notes say about the description 
you had written down of defendant Willis back on the 23d of July? A. I didn't 
refresh my memory as to a description of him, sir. 

Q. But you are certain itis in there? A. Yes, sir; somewhere you can 
find it, I suppose. 

Q. You did make an application to-the United States Commissioner for an 
arrest warrant for the defendant Willis, did you not, sir, in August? A. Yes, 
Bir. 

Q. And are those notes the basis for your application? A. I don't under- 
stand that, sir. 

- Q Allright. You executed an affidavit before the United States Commis- 
sioner on August 8, 1957, for the arrest of the defendant Willis, did you not, 
sir? A. Yes, sir. 

Q. In that affidavit, you allege certain things about a transaction on July 
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23, 1957, did you not, sir? A. That is right, sir. ! 

Q. And in that affidavit, you also indicated a description of the defendant 
Willis, did you not? A. Yes, sir. | 

Q. As a matter of fact,that affidavit was drawn up for a sisi Doe warrant, 
was it not? A. Yes, sir. | 

Q. I am asking you, sir, did you use your notes to refresh your recollec- 
tion to make that affidavit out? A. I don't recall, sir. | 

Q. Could you have used your notes? A. I could have, sir. 

Q. Did you have any independent recollection of that day as to the physical 
description of the defendant? A. On August 8, sir? | 

Q. August 8, 1957. A. Yes, sir. : 

Q. What was it? A. You mean his description, sir, you want me to give 
it to you? ! ! 

Q. Yes, as you indicated in your affidavit. A. I don't know exactly how I 
described him in my affidavit. | 

Q. Your testimony today is that you do not recall what it was? A. Exact- 


| 





ly, no, sir, I don't. 
Q. Now, that evening after you made this alleged naxchase of narcotics 
from William F. Phillips, did you make any other purchases of ‘narcotics? 
A. On that day, sir? ! 
Q. This is 8 p.m. on the 23d of July, 1957, did you buy anything else that 
night? A. I don't recall, sir. | 
Q. Well, when you got home, did you find any more than two capsules 





in your pockets? A. I don't recall that either, sir. : 

Q. You did go home with the narcotics, didn't you? A. yes, sir. 

Q. You didn't turn anything in that night, did you? A. No, sir. 

Q. You didn't turn any narcotics over to Felix Aiken or sayhedy else in 
the Narcotics Squad? A. No, sir. 

Q. Anything you bought that night, you brought home with you? A. That 
is correct. 

Q. When you got home, what did you do, dump everything in your pockets 
out on the bureau? A. No, sir. | 
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37 Q. Tell us what you did do with the stuff you bought? A. To the best 
of my recollection, sir, I took two capsules, labeled them for future identifica- on 
tion and placed them in a small cream-colored envelope, wrote out my report, 
and the following morning turned it over to Officer Felix R. Aiken. 

Q. You can't recall whether you turned over any other capsules to him 
at that time? A. No, sir, I can't. 

Q. You can’t recall whether you made any other purchases of narcotics 
that night either, is that right? A. No, sir. 

Q. On direct examination, Ibelieve you saidhe was12feetaway, Willis wasl2feet * 
away from you and Phillips, and you saw something passed. Howdidhe passit? Tell us 
exactly what yousaw. A. Well, Phillips hands Willis something, Willis hands 

Phillips something, and Phillips turned and left. 

Q. What did it look like? A. That I couldn't see. 

Q. You have no knowledge as to what was passed, is that correct? A. No, 
sir, that is not correct. 

38 Q. Was Willis facing you at the time this stuff was passed? A. No, sir, 
Willis was facing Phillips. 

Q. Was he facing you? A. Willis, sir? 

@. Willis. A. No, sir, he was facing Phillips. 

Q. Well, what I am trying to get at, what was their relation here, were 4 
they side by side, were you looking at both of them from the side or were you 
looking at one's back and one’s front? A. No, sir, I was looking at both of 
them from the side, sir. 

Q. All right. Now, when you gave Phillips the money, did he put it in his 
pocket? <A. No, sir. 

Q. You gave him bills, didn't you? A. Yes, sir. 

Q. Three dollars anda half? A. Yes, sir. 4 

Q. Three dollar bills and ahalf dollar? A. Yes, sir. 

Q. Or a three-dollar bill and a half dollar? A. Three one-dollar bills 


and one fifty-cent piece. 
39 Q. All right. Was he waving it in his hand as he walked up the street? 


v 





oe 


Sit 


71 ! 
A. No, sir. ! 
Q. What did he do, crumple it up in his hand? A. Yes, sir. 


Q. Now, do you have those capsules in front of you, Officer ? A. No, sir. 


* * * * K€ KF XK : 


BY MR. DWYER: | 
40 Q. Now, Officer, directing your attention to August 8, 1957, it was at 
that time that you executed an affidavit for this arrest warrant for the defendant 
Willis, is that not true? A. Yes, sir. | 
MR. DWYER: May I have the affidavit from the jacket, please? 
BY MR. DWYER: | 
Q. Now, Officer, you saw Aiken mark money, is that correct? A. Yes, sir. 
Q. How did he mark it? A. He recorded the numbers from it, sir. 
Q. What did he record the numbers on? A. On a slip of paper, Sir. 
Q. Was there any other writing on that piece of paper? A. Not to my 
knowledge, sir. | 
Q. Isn't it a fact he recorded them on a card, a business card? A. I 





don't recall whether it was a card or a slip of paper from a pad, sir. 

Q. What time was this? A. Somewhere between 5 and 7, 1 suppose, sir, 
in the Narcotics Squad Office. ! 

Q. What time did you execute the affidavit for the arrest warrant? A. It 

41 was during the morning of August 8, sir, the best of my recollection. 

Q. All right. Now, an arrest warrant was issued for the ‘United States 
Commissioner at that time, was it not, sir? A. Yes, sir. | 

Q. And you knew about that arrest warrant? A. Yes, sir. 

Q. And that warrant directed the arrest by the Metropolitan Police, Offi- 
cer, of a John Doe? A. Yes, sir. | 

Q. With a description, is that a fact, sir? A. Yes, sir. | 

Q. And you having executed the affidavit and applied for a warrant, you 
knew who that John Doe was, did you not? A. Yes, sir. | 

Q. And then about 7:45 night, you saw the defendant Willis, is that correct, 
sir? A. Approximately, yes, sir. | 


| 
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Q. And I believe you testified you saw him in front of Joe's Pool Room, 
is that correct? A. Yes, sir. 

Q. That was the first time that evening you had seen him? A. To the 

best of my recollection, yes, sir. 

Q. Well, sir, if you had seen him earlier, you would have arrested him, 
wouldn’t you? A. No, sir, I wouldn't have. 

Q. You wouldn’t have arrested him pursuant to a warrant? A. I beg your 
pardon? 

Q. You would not have arrested him pursuant to the mandate of the warrart 
you had? A. I don't understand that, sir. 

Q. You had applied for an arrest warrant for the defendant earlier that 
morning? A. Yes, sir. 

Q. Directing you or any other Metropolitan Police Officer to arrest the 
defendant, did you not, sir? A. But I couldn't include myself in that, sir, 
I was acting on orders. 

Q. You were a Metropolitan Police Officer on that date, were you not, sir? 
A. I was, sir. 

Q. And your name appeared on the affidavit applying for the warrant, 
did it not, sir? A. Yes, sir. 

Q. So there was no further need for you to remain undercover, your name 

being known to the public? A. Well, I had not at that time been officially 
relieved, sir. 

Q. At that time, sir, your name was a matter of official record as a 
police officer, was it not, sir? A. I don't understand that, sir. 

Q. Your name did appear as the applicant for a warrant for the defendant, 
a warrant of arrest, is that not true, sir? A. Yes, sir. 

Q. And in that warrant which was a matter of public record, was it not 
-- that warrant was a matter of public record, wasn't it? A. I don’t know, 
sir, whether it was or not. 


Q. You described what happened back on July 23d, didn't you? A. Yes, sir. 


@. And you said that you had made a purchase of narcotics from the defen- 
dant or from John Doe? A. Yes, sir. 
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Q. You didn't say the defendant, did you, you didn't say Joe Willis? 
A. On July 23d, sir? | 

Q. That's right. A. No, sir. ! 

Q. And you didn't say Joe Willis on August 8, either, did you? A. No, 
sir. | 

Q. You said John Doe, didn't you? A. I don't exactly recall, sir. 

MR. DWYER: Your Honor, I wonder if the clerk might call down for 
an affidavit on that warrant? | 

THE COURT: Yes, sir; if you can get it. (To the clerk.) 

MR. DWYER: Thank you, Your Honor. | 

BY MR. DWYER: : 

Q. Well, now, the morning hours of August 8, 1957, you made an Official 
record in this court that you, on July 23d, had made a purchase of narcotics 
from a John Doe; right? A. Yes, sir. | 


| 


Q. So your identity as an undercover officer was at that time disclosed, 


| 
| 


| 
| 
1 


isn't that a fact, sir? 
THE COURT: You mean to the extent it was on a public record? 
MR. DWYER: Yes, sir. ; 
THE COURT: All right. The answer is yes, isn'tit? | 
THE WITNESS: Yes, sir. 
BY MR. DWYER: 
Q. Now, you had not made application for a warrant prior'to August 8, 
in order to keep your identity secret, is that true? A. That is correct. 
Q. Thatis true? A. Yes. | 
Q. Now, Iam asking you, after you had gotten this warrant and your 
identity had been disclosed, why is it that you would not have executed that 





arrest warrant ? | 
THE COURT: I think you missed what he said, or I didn't understand. 
He said he hadn't been released. Is that what you said? | 
THE WITNESS: Yes, sir. 
BY MR. DWYER: 
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Q. What do you mean by not having been released? A. Officially, from 


my commanding officer, sir. 

Q. What do you mean, released from what? A. From the undercover 
capacity. 

Q. Let me fully understand you, Officer. You didn't make application for 
the warrant before the 8th of August, in order to insure that your name would 
not become public so you could work as an undercover officer, isn't that a fact? 


A. Yes, sir. 

Q. Now, you knew that once you made application for a warrant and re- 
cited these facts, you would no longer be any good as an undercover officer, 
isn't that a fact? A. No, sir, it is not a fact. 

Q. Then why did you wait? A. I was acting on orders. 

Q. In other words, you were told to wait from July 23d to August 8? 

A. Yes. 

Q. All right. Andis it your testimony that you were not -- you would not 
have executed that arrest warrant if you had seen the defendant earlier during 
the day? A. Thatis correct, sir. 

Q. And as a matter of fact, you didn't execute the arrest warrant when 
you saw him at 7:45, did you? A. No, sir, I didn't. 

Q. Now, at 7:45 on the 8th of August, you met Warren, I understand? A. 
Yes, sir. 

Q. Was that by prearrangement or by accident? A. By accident, sir. 

Q. And where was Warren when you met him? A. In Lincoln Park, sir, 
located in the northeast section of the District of Columbia. 

Q. And was he just in the middle of the park or on a street corner? 

A. Well, on the corner of the park, sir. 

@. Are there any streets going through that intersection? A. Yes, sir. 

Q. What streets, sir? A. There is -- I don't recall the number of the 
street, sir, it was at the east end of the park in the northeast section of the 
park. 

Q. Was he just standing there or walking along or talking to somebody, 
what was he doing? A. He was in the company of two other persons. 
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Q. Was either one of them the defendant Joseph Willis ? A. No, sir. 

Q. And what did you. do, just walk up to him? A. No, Sir, drove up. 

Q. Did you get out of the car to stop him? A. Yes, sir, I called him. . 

@. Did he come over to the car or did his friends come over? A. Yes, 
sir, they all came over. i 

Q. All three of them? A. Yes, sir. | 

Q. Was it at that time you asked him, were you discussing, narcotics? 
A. Yes, as to the purchase of narcotics. | 

Q. In other words, you just called this guy over to the car just like that; 
did you know the other two people? A. I knew one of them, sir, 

Q. Did you know the third one? A. No, sir. 

Q. Your testimony is that you just called this man over to the car, with 
a third man present you didn't even know, and started talking about narcotics? 
A. That is correct. | 

Q. And was it at that time you gave him some money? i No, sir. 





Q. When did you give him the money? A. When we arrived in the unit 
hundred block of 15th Street, the northeast section of the District of Columbia, 
sir. ! 

Q. How did you leave the spot where you first met this man Warren? 
A. I drove. | 
Q. Did they all get in your car? A. Yes, sir. 


Q. And you had already made your arrangement to give him the money 





when they got in the car? A. No, sir. We went in search of the defendant. 

Q. Oh, then was the defendant's name mentioned? A. His nameor his 

Q. Was his name mentioned? A. .His alias was mentioned. 

Q. Whatis that? A. Little Joe. 

THE COURT: Little Joe? 

THE WITNESS: Yes, sir. 

BY MR. DWYER: 

Q. How do you know that is the defendant's alias, ofticer? A. Because 
during the investigation, sir, I had several occasions to see this individual and 
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heard him referred to as Little Joe. 
Q. And did you ever hear anybody else referred to as Little Joe? A. 
You mean another individual? 
Q. Yes. A. In the immediate investigation, sir? 
. Yes. A. NO, Sir. 
. Do you know Joseph Anthony? A. Joseph Anthony, no, sir. 
. You know the address 117 10th Avenue, N. E.? A. No, sir. 
. Have you ever been there? A. No, sir. 
Q. The three of them had a conversation about looking for Little Joe? 
A. Yes. 
Q. Who were the other men present? A. They were later identified as 
John Gilbert and Donald Roy Brown. 
Q. And did there come a time when you found Little Joe? A. Yes, sir. 
Q. When was that? A. Approximately 7:55. 
Q. Where was he? A. Located in the pool room at the northeast section, 
15th Street, District of Columbia. 
In the pool room? A. Yes, sir, inthe door of the pool room. 
Was he just standing there? A. Yes, sir. 
And did you stop the car? A. Yes, sir. 
Did you get out? A No, sir. 
Did the three men get out? A. No, sir. 
Who got out? A. Warren, sir. 
Just Warren? A. Yes. 
The other two remainedin the car with you? A. They did, sir. 
What did Warren do then? A. I gave him advance funds, four dollars, 
went over and started the conversation with the defendant. 
Did you see him do anything? A. No, sir, they moved out of my sight. 
Where did they move to? A. To the rear of the pool room. 
Did they have to go through the pool room? A. Yes, sir. 


and 


Was it open? A. The pool room? Yes, sir. 
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Any other people in there? A. Yes, sir. 
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Q. Now, the other two men remained with you? A. Yes, sir. 

Q. Do you know where to locate them today? A. I think they are both in 
confinement. | 

Q. What are their names, again? A. John Gilbert, Donald Roy Brown. 

Q. John Ward? A. Donald Roy Brown. 

Q. Donald Roy Brandon? A. Brown. 

THE COURT: Brown, Brown. 

BY MR. DWYER: | 

Q. And they are in confinement? A. The best of my knowledge, yes, sir. 

Q. Now, how long after that did the man Phillips come back to you -- not 
Phillips, I mean Warren? A. I don't know, sir, approximately two, three, four, 





maybe five minutes. 
Q. And did he get in the car? A. Yes, sir. 
Q. And he gave you something? A. Yes, sir. 
Q. He gave you narcotics or gave you two capsules? A. That is correct. 
Q. Did he stay in the car and drive away with you? A. Yes, sir. 
Q. Where did you take him? A. To 5th and East Capitol pee, northeast 
section of District of Columbia. | 
Q. And they all got out there, or did some of them remain with you? A. 





No, sir; by prearrangement they were placed under arrest. 

Q. All three of them? A. Yes, sir, all three of them were cea under 
arrest. 

Q. They were all placed under arrest? A. Yes. 

Q. By you? A. No, sir. 

Q. How did they happen -- tell us physically what happened, you pulled 
up at this address or this corner, how were they placed under arrest? A. 
Officer Aiken came over, Officer Fogle and Officer Somerville, and placed 





them under arrest. : 
Q. In your presence? A. In my presence. | 
Q. They were told what they were charged with? A. At that time, no, Sir. 
Q. They were placed under arrest for this sale, weren't they? A. Yes, sir. 
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They were executing the Commissioner's warrant. 
Q. Iam sorry? A. They were executing the warrant. 
54 Q. The Commissioner's warrant? A. Yes. 

Q. That wasn't for this Sale, was it? A. No, sir. 

Q. That was for another sale? A. That is correct. 

Q. Isee. Now, Officer, let me ask you this, noticing the defendant here 
in court today -- strike that. Does he look any different from the night you 
saw him, August 8? A. Physically, sir, yes, sir. 

Q. What is the difference today? A. I would Say he has gained some weight, 
sir. 

Q. Is that all? A. Yes, sir, to the best of my recollection. 

Q. Does he look the same today as he looked on July 23d? A. I couldn't 
say, Sir. 

Q. Do you notice anything strikingly different about him today? A. No, sir. 

Q. Now, if he were wearing a Van Dyke beard on July 23d, you would have 
noticed it, wouldn't you? A. I would have noticed it, yes. 

55 Q. And you would certainly have included that in your description for 
your warrant, wouldn’t you? A. Not necessarily, sir. 

Q. Well, if he was wearing a mustache, you would have put that in your 
description, wouldn't you? A. I could have, sir. 

Q. And if he was wearing a Van Dyke beard back on July 23, 1957, and 
he isn't today, wouldn't you say that there was a big difference in his appear- 
ance today? A. No, sir. . 

Q. Now, sir, were you in on this raid of the pool room, Joe's Pool Hall? 
Did you make it, on August 8? 

THE COURT: Would you say that again? 

BY MR. DWYER: 

Q. Were you in on this raid on August 8 on Joe's Pool Hall? A. How do 
you mean "raid?" 

THE COURT: Raid or arrest? 


MR. DWYER: I will ask him. 
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Q. Was it a raid on Joe's Pool Hall on August 8 or just an arrest? 
A. I don't understand the term, "raid." | 
Q. Allright. Did a number of police officers go there a see what they 
could find? A. No, sir. | 
Did a number of police officers go there? A. Yes, i 
How many of them went? A. Three, to my knowledge. 
Is that all? A. Yes, sir, at that time. | 
And did they go there for any specific purpose? A. yes, sir. 
What was the specific purpose? A. To exercise the warrant, sir. 








| 
To execute the warrant? A. Execute the warrant. | 
And the warrant we are talking about is this John Doe warrant that 
you had applied for to the United States Commissioner, is that correct, sir? 
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A. There were several warrants applied for, sir. 

Q. They were going to execute several warrants? A. ves, sir. 

Q. Were they all yours? When I say "yours,'' I mean those that you 
had applied for. A. I imagine some of them were, some of them could have 
been other officers'. 

Q. They didn't go specifically just to execute your warrant, the warrant 





that you applied for? A. You mean all the officers? 
Q. Yes, sir. A. No, sir. ! 
Q. You had a previous discussion with Officer Aiken about the defendant 
Joseph Willis? A. Yes, sir. : 
Q. Prior to the time you went to the pool hall to make the arrest? A. 
Yes, sir. | 
Q. And did you tell him about Joe Willis? A. Yes, sir, I told him. 
Q. Did you tell him about both these sales being made from him? A. 
I didn't hear that. | 
Q. Did you tell him about two sales having been made from the defendant 
Joseph Willis? A. He knew that, sir. | 
Q. Did you tell him, sir? A. Not to my knowledge, I don't recall. 
Q. How do you know he knew it? A. He was typing up the case report, sir; 
evidently he knew it. 
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Q. I didn't get that, you let your voice drop. A. He typed the case report. 
58 Q. And the case reports were from the notes you made up? A. Thatis 

correct. 

Q. Did you give him the name, "Little Joe," at that time, or any time? 
A. Yes, sir. 

Q. Did you indicate the name, "Little Joe," in your application for an arrest 
warrant? A. I don't recall, sir. 

Q. Well, Officer, now, if you knew this defendant John Doe's alias, "Little 
Joe," you would have included that in your description, wou%d you not? A. 
Not necessarily, sir. 

Q. You always do, don't you, Officer, when you know a man's alias? A. 
No, sir. 

Q. On a John Doe warrant? A. No, sir, we don't, not to my knowledge. 

Q Not to your knowledge? A. No, sir. 

Q. Have you ever done it? A. Yes, sir, I have. 


Q. When do you do it, then? A. Well, sir, due to the fact that we had him 
down as "John Doe” and there was only the one transaction, buy from him, 


that remains John Doe; we applied for the warrant. 

Q. Now, as 2 matter of fact, Officer, in your particular line of work or which 
you are engaged in at that particular time, the people you were interested in in- 
vestigating and making arrests on were generally known by an alias rather than 
their full name, John Smith, isn't that a fact? A. Yes, sir. 

Q. And an alias for a John Doe warrant would certainly help immeasur- 
ably in finding a person, would it not? A. It could have. 

Q. It would be more helpful than a physical description, wouldn't it? A. 
No, sir, I don’t think it would. 

MR. DWYER: Your Honor, indulge me one moment. 

THE COURT: Yes, sir. 

BY MR. DWYER: 

Q. Now, Officer, directing your attention to August 8, didn’t you make 
several arrests, yourself, that evening? A. Myself, sir? 
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Q. Yes. A. No, sir. | 
Q. Were you not present as an arresting officer, when several people 
were arrested? A. I was present, sir. 
60 Q. And you were identified as a police officer, were you not, sir? A. 
I didn't have proper identification, if that is what you mean. 
Q. What do you mean by "proper identification," Officer? You were 
identified, isn't that a fact, as a police officer ? 04 
THE COURT: Were you wearing a uniform, sir? 
THE WITNESS: No, sir. | 
THE COURT: Did anybody call you "Officer," or say you were a police- 
man? Is that what you mean? | 
THE WITNESS: One of the officers may have referred to me as a policeman. 
BY MR. DWYER: ! 
Q. They called you by name and treated you as an old friend? A. Yes, sir. 
Q. And this was all done in the presence of these people tat were arrested? 
A. Yes, sir. | 
MR. DWYER: Has that affidavit come yet? | 
THE COURT: I think this is what you want, Mr. Dwyer. _ 
61 BY MR. DWYER: | 
Q. Officer, at the United States Commissioner's office, did you execute 
a typewritten form stating what the transactions with the defendant were? 








A. Yes, sir. 
Q. And do you recall specifically what you stated? Give us, as near as 
you can recollect, what you stated to the Commissioner. A. I can give you 





as to what happened, sir. 

Q. No, sir, I want to know -- 

THE COURT: You haven't any independent recollection, Officer? 

THE WITNESS: No, sir, not of what I said to the Commissioner. 

MR. DWYER: May counsel approach the bench? 

(At the bench:) 

MR. DWYER: Your Honor, I don't know about this, this isiwhat purports 
| 
| 
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to be an affidavit and all it says is, unlawfully possess and sell a narcotic 
drug, to wit, heroin." Now, it has been my experience that they generally 
have a separate onionskin sheet stapled onto this with a specific rehearsal 
of what the officer had done. Is that right, Mr. McLaughlin? 

MR. McLAUGHLIN: They generally have a typed statement. 

MR. DWYER: And there isn't one here. 

THE COURT: I understand you would be interested in knowing it says 
he was known as "Little Joe." 

(The Court conferred with the clerk.) 

DEPUTY CLERK: I talked to Paul Roser and he talked to the Commis- 
sioner's office. 

THE COURT: I thought you would like to know who told him that. 

MR. DWYER: Yes. On the face of it, it appears to me this is an awfully. 
skimpy affidavit for an arrest warrant, because it states a conclusion, and 
the facts are supposed to be alleged. 

THE COURT: I know this, back in the twenties they used to go and would 
talk to them andthen on the strength of what they told them, they would swear 
to the complaint; whether that is still the same practice, I don't know. 

MR. DWYER: I think it is the same practice, Your Honor, in all honesty. 

(End of bench conference.) 

THE COURT: Mr. Dwyer, Mr. McLaughlin, come back. 

(At the bench:) 

THE COURT: I don’t want to give any of these people discredit, they 
would bring them in and swear them and then take the stateme nt from them 
and having done that, then they would issue it and the officer would swear to that. 
I don’t want to leave the wrong impression. 

MR. DWYER: Oh, no, I think they still do that. 

(End of bench conference.) 

BY MR. DWYER: 

Q. Now, Officer, after the defendant was found in this pool room on August 
8, were you present with the arresting officers or did you come in afterwards? 
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A. I didn't go in at all, sir. | 

Q. Did there ever come a time when you saw the defendant after he 

was arrested? A. Yes, sir, there could have been. | 
Q. When was that? A. Possibly when he was placed under arrest. 

Q. Well, now, he was placed under arrest in the pool room, wasn't he? 





A. That is correct, yes, sir. | 
Q. Then did you go on the scene at all with the arresting officers? A. 
No, sir; at the time that he was arrested, I remained in the car, 
. Then you were at the pool room? A. Yes, sir. | 
You remained in the car? A. Thatiscorrect, sir. | 
And where was the car parked? A. In front of the pool room. 
You didn't see the defendant Willis at all? A. Yes, sir. 
Where did you see him? A. Standing in the pool room. 
. All right. Let me ask you this, what street is that on, the pool room ? 
A. You mean facing it, sir? ! 
Q. Yes, the door? A. 15th Street, sir. | 
Q. And you came up 15th Street? A. No, sir, we turned of of East Capitol 
Street onto 15th. Street. 
Q. And did you pull up right in front of the pool room ? A Yes, sir. 
Q. What time was that? A. I don't recall that, sir. 
Q. And how many men were inthe car? A. I think there were five, sir. 
Q. Who was in the car? Give us the names.’-A. I think Officer Somer- 
ville, Officer Aiken, Officer Fogle, myself. | 
Q. Four of you? A. Officer Didone may have been there, I don’t know. 
Q. How about Brewer? A. It could have been him, sir, I don't recall. 
Q. How many of them got out? A. All but myself, sir. 
Q. And did you speed up to the door or did you just. creep up there, 
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driving? A. We drove up. | 
Q. Iknow you drove, but fast and stop, or did you go up _ A. Well, 
just normally drive and stop, sir. 
Q. In other words, you just -- no screeching of brakes oF = else ? 
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A. No, sir, not to my recollection. 

Q. Did you pull up in front of the door? A. I wasn't driving. 

Q. Didthe car pull up in front of the door? A. Yes, sir. 

Q. Was there anybody standing around the door? A. There could have 
been, Sir, I didn't pay any attention. 

Q. Were you looking? A. Yes, sir. 

66 Q. And were you looking for Little Joe? A. I was. 

Q. And were you looking for anybody else? A. Yes, sir. 

Q. And is it your testimony that you were not observing whether anybody 
was outside the door or not? A. At that time? 

Q. Yes, sir. A No, sir. 


Q. You were actually engaged in looking for certain people? A. Yes, sir. 


Q. So if there were any people out there, you would have notice them, 
wouldn't you? A. As to persons I was looking for, yes. 
Q. You wouldn't have notice anybody else there, though, is that your tes- 
timony? A. It could have been, sir. What I am saying is that I don't recall. 
Q. All right. How many of you got out of the car? A. All except myself. 
Q. Did they all jump out in a hurry or just get out casually? A. No, sir; 
I pointed the defendant out to Officer Aiken. 
67 Q. Where was the defendant standing? A. Approximately two feet in the 
pool room, sir, from the door. 
Q. Two feet in front of the door? A. From the door in the pool room. 
Q. In fact, you could see him fromthe door, then? A. Approximately 
two feet from the door, sir. 
Q. You could see him through the door, then? A. Yes, sir. 
Q Isthat afact? A. Yes, sir. 
. Q What was he doing? A. He had a cue Stick in his hands. 
Q. What else? A. That is all that I remember. 
Q. Did he have a pop bottle in the other hand? A. I don’t recall whether 
he did or not, sir. 
Q.. All right. Now, these three officers jumped out of the car and went in 
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in the pool room. What did they do when they got in? A. Officer Aiken 
went directly to the defendant, Officer Fogle remained outside and Officer -- 
Q. I am sorry, had you finished? A. Officer Somerville stood in the 
doorway. | 
68 Q. Officer Aiken walked up to the defendant -- did he walk or run? 
A. I don't recall whether he walked or not. | 
Q. He went up tothe défendant? A. That is correct. | 
Q. Somerville stood in the door and Fogle stood outside? A. Yes, sir. 
Q. Any reason for that particular order? A. For Officer Fogle stand- 





ing outside ? 
Q. No, the three people standing as you indicated they did. A. Well, 
there was for Officer Fogle, I don't know about Somerville. : 
Q. What was the reason for Officer Fogle? A. Well, another one of 
the persons who was arrested at that time came on the scene. : 
Q. How many warrants did you go over there and execute? A. I don't 
know how many warrants. | 
Q. More than three? A. At that particular time, sir? __ 
Q. Uh-huh, at that time. A. I don't know, sir. 
69 Q. Was it more than one? A. Yes, sir. 
Q. Well, Officer, before you left Police Headquarters, you all agreed 
you were going to go up and make some arrests, is that a fact? A Yes, sir. 
Q. You knew who you were going to arrest, didn't you? A. Yes, sir. 
Q. You knew who you were looking for and where to look for them ? 
A. Yes, sir. | 
Q. One was Little Joe? A. That is right. 
Q. How many others had you gone up there to look for? A I don't recall. 
Q. Was it more than three, more than five? You can give us an idea, 
can’t you? A. You mean as to how many warrants were issued, sir? 


THE COURT: How many warrants do you remember Bae that night, 
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if you remember ? 
THE WITNESS: I'd say approximately twenty, sir. 
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BY MR. DWYER: 

Q. How many warrants did you plan on executing in Joe’s Pool Room 
on August 8th at about 8 o'clock? A. As many as the defendants were there, 

sir. 

Q. And did you have knowledge that certain defendants woula be in Joe's 
Pool Room? A. In that vicinity, sir. 

Q. How many defendants were supposed to be in that vicinity? A. I can't 
give you an exact number, sir, only an estimate. 

Q. Did you notice anybody else in the pool room that you knew? A. In 
the pool room, no sir. 

Q. You just saw this man, Little Joe, through the door, about two feet inside 
the door, and you pointed him out to Aiken, is that correct? A Yes, sir. 

Q. And Aiken went over and grabbed him? A. That is correct. 

©. What did he do when he grabbed him, did he bring him out? A. I don't 
know, sir, Officer Somerville -- 

Q. You were watching him, weren't you? A. At that time, Officer Somer- 
ville stood in the doorway. 

Q. How long a period of time did this take place, Somerville was standing 
in the doorway? A. Then my attention went somewhere else -- I don't know 
the amount of time. . 

Q. Did Somerville go into the pool room? A. Later, yes, sir. 

Q. How much later? A. After Officer Fogle had made an arrest, sir, I 
note he had gone into the pool room. 

Q. I didn’t hear. 

THE COURT: After Officer Fogle made an arrest, he went in the pool room. 

BY MR. DWYER: 

Q. Fogle made the arrest on the sidewalk? A. Yes, sir. 

Q. Did he bring him in to be arrested inside? A. No, sir, he brought 
him over to the car. 

Q. He put him in the car then? A. No, sir. 

Q. What did he do? A. He held him there, asked me to call for a wagon, sir. 
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Q. All right, did you? A. Yes, sir. 
Q. And did Fogle leave? A. No, sir, he stood there. 
72 Q. And did there come a time when Fogle left? A. Yes, sir, we all left 
together. ! 
Q. Officer, was there ever any group of officers running into the pool 
room to see who was there, to execute these warrants? A. I don't under stand that. 
Q. All I want to know is, Officer, did you or any of the officers who were 
with you out to execute these warrants ever go into the pool room to look 
around to see who was there, to see who they could execute a — on? 
A. Yes, sir. ! 
Q. When was that? A. After the transportation came to take these few 
persons down to Central Cell Block. | 
Q. How many people did you have by the time the transportation came ? 
A. Two, to the best of my recollection. | 
Q. Just the defendant and the man Fogle got outside? A. Yes, sir. 
Q. Did anybody go around to the rear of the pool room ? A. To my reeol- 
lection, sir,., there is no rear to the pool room. | 
Q. There is no rear exit at all? A. To my recollection. | 
73 Q. No windows or anything else? A. I don’t know, sir. | 
Q. Were any precautions taken so that anybody else who was in the pool 
room might not have escaped, or was Aiken just occupying himself with the 
defendant? A. As I stated, sir, Officer Somerville was there. 
Q. All right. Then there came a time when Somerville + out of 
the doorway, right? A. Yes. | 
Q. Did he move into the ‘pool room or back to the car? A In the pool 
room. | 
Q. Did you see what was going on back there? A.. At that time, no, sir. 
Q._ Did you at any time that evening, during that episode, see wha was 
going on in the pool room? A, Yes, sir, I got out of the car to look and see 











if any other defendants were there. 
Q. How long after you first spotted the defendant, did you lak out of the 
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car and go in the pool room to see if other defendants were there? A. I'd 
Say approximately fifteen minutes. 
Q. Did you see any other ones then? A. At that time, no, sir. 
Q. What wss Aiken doing? A. He was taking charge of the defendant. 
Q. He was still in charge of him, was he? A. Yes. 
Q. Fifteen minutes later? A. Yes, sir. 
Q. Was he in the same spot where you first saw him or in a different 
spot? A. He was outside by the cruiser. 
Q. He came out then, is that right? A. Yes, sir. 
Q. Did anybody else bring the defendant out with him? A. Anyone else? 
Q. Yes. A. No, sir, not at the time. 
Q. Was any other policeman in the place when you went in? A. Yes, sir, 
Officer Somerville. 
Q. Did he have anybody in custody? A. No, sir. 
Q. Now, did the defendant pass you on the way out or see you or anything? 
A. Yes, sir, he saw me get out of the car. 
Did you say anything to him? A. No, sir. 
. Did he say anything to you? A. Not to my recollection. 
Did Aiken say anything to you about him? A. About the defendant? 
Yes, sir. A. No, sir. 
Did you say anything to Aiken? A. No, sir. 
No conversation? A. There was a conversation, not about the defen- 


All right. Then what did you do with the defendant, take him to Head- 
quarters? A. No, sir, he was transported to the Central Cell Block, I think. 
Q. Did you see him down there? A. I saw him when he came to the 
Narcotics Squad room. 

Q. When, that night? A. Yes, sir. 

Q. Who was with him up in the Narcotics Squad? A. Beg pardon? 

Q. Who was with him up there? A. I don't know, sir, as to which Officer 
was in charge. 
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Q. Aiken? A. Officer Aiken was there. ! 
76 Q. Somerville? A. Well, sir, the whole squad was on duty that night. 
Q.. All right. Now, was Aiken with the defendant that. evening up in the 
Narcotics Squad at the time you were up there? A. He could have been sir. 
Q. Didn't they have a discussion as to the numbers of Ming? bills ? 
THE COURT: As to what? 
MR. DWYER: The numbers of the bills, Your Honor. 
THE WITNESS: I don't know, sir. | 
BY MR. DWYER: | 
Q. Didn't you hear the defendant ask Aiken for those numbers? A. No, 
sir, not to my recollection. ! 
Q. Didn't you hear the defendant ask Aiken to be shown the numbers ? 
A. No, sir. | | 
Q. Did Aiken show a card or anything to the defendant? A. Not to my 
knowledge. | 
Q. Did you see these bills after you gave them, allegedly, to this other 
defendant? A. DidIever see them again? | 
77 Q. Did you ever see them after they were given to Warren? A. No, sir. 
Q.. Directing your attention to the next morning, Officer King, do you re- 
call at the Narcotics Squad.when the defendant was there and. Aiken was there, 
Aiken asked you how did you get Joe? Do you remember him pag you that 
question? A. Not to my recollection, sir. 
Q. Remember you saying that you never got anything from the defendant? 
A. No, sir, I don't think that is possible for me to say that. | 
Q.. And do you recall Officer Aiken asking you, how are ve going to stop 
Joe? A. No, sir, I don't, | 
_Q And you recall you saying, they said i it came from him? (sic) A. No, 
sir. | 
Q.. Do you deny that happened? A. Yes, sir. 
Q. And do you also recall saying you never had any transacti on with Joe, 
this is to Officer Aiken? A. That I had never had any transaction with him? 
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Q. That’s right, you recall telling Officer Aiken you didn't have any trans- 
action with Joe? A. (No response.) 

Q. Yes or No? A. I don’t quite understand the: question, sir, what you.mean. 

Q. Did you ever tell Officer Aiken the next morning in the Narcotics 
Squad room, when the defendant was present, in answer to Aiken’s question, 
that you never had any transaction with Joe? A. What was the question that 
Officer Aiken asked me, sir? 

Q. The question that Officer Aiken is supposed to have asked you is, how 
did you get Joe? And your answer was that you never had any transaction with 
Joe. A. No, sir, I don’t recall ever saying that. 

Q. Would you deny that you said it? A. Under those circumstances, yes, sir. 

©. You qualified your answer, Officer, what circumstances might you have 
said it under? A. Well, sir, there is a term used, “indirect” or "direct" trans- 
action. I could have told him I had never had a direct transaction. 

Q. And tha could have been in answer to the question as to how you got 
Joe, is that afact? A. It could have been. 

Q. As a matter of fact, you never did have any transaction with Joe, 

did you? 

THE COURT: Do you mean direct or indirect, sir? 

MR. DWYER: That is a good question, Your Honor, I can’t answer it, 
myself. 

BY MR. DWYER: 

Q. Will you tell us what you mean by direct and indirect? I don't know. 

A. What I am referring to, sir, is that if I made a direct purchase of narcotics 
from a defendant, I would have gave him the money, he would have gave me the 
capsules containing the white powder. If it had been indirect, it would have 
have been as the indictment was written up. 

Q. Let me ask you one other question, Officer. Before July 23d and 
before August 8th, specifically before August 8th, did you ever buy any nar- 
cotics from Warren Phillips -- William Phillips, Iam sorry. A. Did I ever 
purchase any narcotics from him? Yes, sir. 





91°*- 

Q. Before July 23d, did you ever purchase any narcotics from William 
Phillips? A. Yes, sir. | 

Q. And before August 8th, did you ever buy any narcotics from Robert 

Warren? A. Yes, sir. ! 

MR. DWYER: That is all. 

THE COURT: Anything further? . | 

MR. McLAUGHLIN: Just one or two questions to ask him to straighten 
it out. ! 

REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. During the time that you were acting as an undercover = for the 
Narcotics Squad, had you received specific instructions from ypur superiors 
as to whether or not you were to make an arrest? 

MR. DWYER: I will object to that question on the grounds he is suggest- 
ing the answer, it is his witness; and secondarily, it is hearsay. 

THE COURT: I think this is redirect, sir. | 

MR. McLAUGHLIN: It is in response to questions he asked. 

THE COURT: Did you have any instructions from your superiors, Offi- 
cer? 

THEWITNESS: Yes, sir. 

BY MR, McLAUGHLIN: 

Q.. What were those instructions? A. Not to make any mips but to 
conduct an investigation. 

Q. I believe you testified, in response to questions by my friend that he 
asked you, when you applied for the warrant for the defendant on August 8th, 
whether or not you used the alias of Little Joe; you remember that? A. No, 
sir, I don’t remember it. — : 

Q. You said that. Now, I believe you told him that you had no present 
recollection as to whether you did or did not; do you remember that? A Yes. 

THE COURT: In the interest of time, Mr. Dwyer, can we stipulate? 

MR. DWYER: Oh, yes. 





| 
| 
| 
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MR. McLAUGHLIN: I will show it to him, Your Honor. 
BY MR. McLAUGHLIN: 
Q. I will show you this court jacket, 1038-57, and ask you, in the lower 
right-hand corner, is that your name, is that your signature there? A. Yes, 


Sir. 

Q. I will ask you to look at that application for a warrant and ask you 
whether or not that refreshes your recollection now as to whether you used 
the alias of Little Joe in the application for the warrant? A. Yes, sir, I did. 

Q. Yes, sir, what? A. It does refresh my memory, sir, that I used the 

alias Little Joe. 

MR. McLAUGHLIN: That is all, Your Honor. 

THE COURT: Is that all, Mr. Dwyer? 

MR. DWYER: That is all I have. 

* * * * * & * * 
FELIX R. AIKEN 
called as a witness by the government, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Your fullname? A. Felix R. Aiken. 

Q. And you are a member of the Metropolitan Police Departme nt? 

Yes, sir, Iam. | 

Q. And assigned to the Narcotics Squad, is that right? A. Thatis 
correct. 

Q. You were assigned to the Narcotics Squad during the months of July 
and August of 1957? A. Yes, sir. 

Q. And during that period of time of July and August of 1957, did you 
know one Charles King? A. Yes, sir, I know Charles King. 

Q. Who was Charles King? A. Charles King was an undercover police 
officer. He was a police officer assigned to work undercover with myself and 
Officer Somerville. 
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Q. In other words, he received instructions or directions from you, 
as a member of the Metropolitan Police Department? A. Yes, sir. 
Q. Now, I will show you Government Exhibit marked for identification 
No. 1, Officer Aiken, and ask you if you can identify that? A. Yes, sir, I 


can. 





Q.. And you identify Government Exhibit marked for identification No. 1 
as what? A. This is the envelope that I received from Officer King about 
9 a.m. on the 24th of July, 1957. Iknow it by my initials. | 
Q. What did it contain at the timé that you received it from Officer King? 
A. Two capsules of white powder. | 
Q. I will show you Government Exhibit marked for identification 1-A 
and ask you if you can identify that? A. Yes, sir, I can. | 
Q. All right. Now, I will ask you in reference to Government Exhibit 1, 
what did you do, if anything, in reference to Government Exhibit 1 with refer-_ 
ence to Government Exhibit 1-A? A After marking it for future identification, 
I sealed this small envelope and placed it into a large envelope! which I lock- 
sealed. | 
. Q. Then what did you do with that larger envelope, Goveriment Exhibit 
1-A? A. On July 25th, the next day, I took it to the United States chemist and 
gave it to the United States chemist, Dr. William P. Butler. 
Q. Is there any difference in its condition today than when you turned it 
over to Dr. Butler? A. Yes, sir, it is. | 
Q. The larger envelope? A. In this one, at the time I gave it to him it 
was completely sealed, it has been cut open, and the same thing has happened 
with this one. ! 
Q. Now, I will show you Government Exhibit marked for identification No. 
2 and ask you if you can identify that? A. Yes, sir, I can. | 
Q. All right, and you identify that Government Exhibit mated for identifi - 
cation No. 2 as what? A. As the two capsules that I received from Officer 
King which I placed into this envelope and marked it for future identification. 
-Q. What did it contain at the time you received it from Officer King? A. 
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It contained two capsules of white powder. 

Q. I will show you Government Exhibit marked for identification 2-A 
and ask you what you did, if anything, with Government Exhibit 2 in reference 
to Government Exhibit 2-A? A. After sealing this Government Exhibit 2, I 
placed it into this evidence envelope which I also sealed and on the 19th of 
August, 1957, I turned it in to Dr. Butler, United States chemist. 

Q. Was it sealed at that time? A. Yes, sir, it was sealed. 

Q. Now, on August 8th of 1957, did you have an occasion to see Officer 
King? A. Yes, sir, I did. 

Q. And when, can you recall, did you see Officer King on August 8th of 
1957? A. In the early evening of August 8th in the office, I saw Officer King. 

Q. And did you do anything to or with Officer King at that time? A. Yes, 
sir, we were fixing to conduct a raid, that is, we were going to execute arrest 
warrants for individuals that King had made purchases of narcotics from. We 
marked some money, after King explained to me the circumstances under which 
he was going to work that night. I gave him four one-dollar bills and recorded 
the serial numbers of those one-dollar bills, for the purpose of him purchasing 
narcotics that night from some of the poeple he had been buying from. 

Q. Allright. And after you gave King the marked money, did you at that 
time have in your possession a John Doe warrant, alias Little Joe, is it? A. 
Yes, sir, I did. 

Q. All right. And did you go to any particular section of the city to 
execute or serve that warrant? A. Yes, sir, we went to the southeast section 
of the city. 7 

Q. Any particular place inthe southeast section of the city? A. Yes, sir, 


we let Officer King out of the car and I made arrangements with him to 
meet him on the corner of 5th and East Capitol Streets. He was supposed é 
to go to the pool room on 15th and East Capitol Streets, S. E. -- I think it was 4 


southeast -- northeast, I am wrong, it is northeast, the corner of 15th and East 
Capitol, N. E. 
Q. Now, after you let King out of the car in that immediate vicinity, did 
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there come a time when you saw him again that same night?. A. Yes, sir, here- 
turned to me, he returned to the corner of 5th and East Capitol and at that 
time he had Robert Warren with him, one of the people we had arrest warrants 
for, in the car with him. We stoppedthe car, he was driving the car, he stopped 
it and at that time we arrested Warren with him, and King told me what had 
occurred at the pool room and as a result of what he told me, I went back to 
the pool room at 15th and East Capitol. | 

Q. While you were in the pool room or near the pool room, did you see 





King again? A. He was with me, he went back there with me. | 

Q. What happened when you arrived at the pool room? A. Officer King 
pointed out the defendart to me as being the Little Joe that he had been buying 
narcotics from. At this time, I went over to the defendant and placed him under 
arrest. | 

Q. When you placed the defendant under arrest, then what happened? 

A. He had a pool stick in one hand and when I told him I was a police officer 
and wanted to talk to him, he had one hand in his pocket, I pushed him back 
away from the pool table and told him to take his hand out of his pocket. At 
this time, he slightly turned and, as he put his hands up over his head, he 
dropped a small bottle containing some white capsules. I picked the bottle 
up and counted the capsules, it contained 42 capsules of white powder. 

Q. I will show you Government Exhibit marked for identification No. 
(Bottle and contents was marked Govern- 
ment Exhibit No. 3 for identification.) 

BY MR. McLAUGHLIN: ! 

Q. Showing you Government Exhibit marked for identification No. 3, 
Officer Aiken, I ask you if you can identify that? A. Yes, sir, this is the 
Bufferin bottle that the defendant Willis dropped at the time I placed him 
under arrest and told him to take his hand out of his pocket. 

Q. What did it contain at that time? A. It contained 42 capsules of white 
powder. | 


Q. Were there any government stamps of any kind on it at that time ? 
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A. No, sir, no stamps on it. 


(Large envelope was marked Government 
Exhibit No. 3-A for identification.) 


BY MR. McLAUGHLIN: 

Q. I will show you Government Exhibit marked for identification 3-A, and 
ask you what you did, if anything, with Government Exhibit 3 in reference to 
Government Exhibit 3-A? A. I placed this 42 capsules into this small enve- 
lope and sealed it, after marking it for future identification; I placed it into 
this large evidence envelope which I also sealed; and on August 25th -- August 
19th, rather, I delivered it to Dr. Butler, the United States chemist. 

Q. Where had it been from August 8th until you turned it over to Dr. 
Butler? A. I placed it in the office safe. 

Q. When did you put Government Exhibit 3 in Government Exhibit 3-A and 
seal it? <A. On the 8th. 

Q. And you say, then, you put it in the safe until you turned it over to 
Butler? A. Yes, sir, in our office; after I obtained that, I put it in the safe. 

Q. Now, when you placed the defendant under arrest, did you make any 
further search of the defendant? A. Yes, sir, I both searched and questioned 
the defendant. 

Q. All right. Then did you make any further search of him -- did you 
make any search of him while he was in the pool room? A. Yes, sir, he had 
several dollars on him at the time. I told him that I was looking for some 
marked money and at that time I compared serial numbers that I had, with 
some of the dollars that I got from him, and three of them, three dollars, that 
is, had the same serial number as the serial number of the dollars that I had 
given to Officer King earlier that evening. The defendant admitted that he had 
gotten -- 

Q. Just a minute. 


(Envelope containing three $1 bills was 
marked Government Exhibit No. 4 for 
identification .) 


BY MR. McLAUGHLIN: 





| 
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Q. Showing you Government Exhibit marked for identification No. 4, I will 
ask you to look at the writing on that envelope -- look at the writing, Officer. 
A. Yes. | 

Q. Is that your writing? A. Yes, sir, it is. 

Q. Now, with reference to Government Exhibit marked for identification 
No. 4, there are three one-dollar bills in there. Can you tell us what those 
three one-dollar bills are? A. They are the three one-dollar bills that I had 
received from the defendant Willis on the night of August 8th. i 

Q. All right. What did you do with those three one-dollar bills that you 
received from the defendant Willis on that night of August 8th ? A. I placed 
them into this envelope here, then I marked it for future identification and 
sealed it and took it to the Property Clerk and turned it in to him. 

Q. And did you at that time have the serial numbers of those bills, that 
you had previously taken? A. Yes, sir, I compared the serial numbers right 
there in the pool room at the time of the defendant's arrest. | 

Q. And have you got those serial numbers today on something or some 
record of them? A. I think so. I don't have it with me, but I know I have a 
record of it. 


| 
i 








Q. You have, in your files? A. Yes, sir. | 
Q. Now, after you placed the defendant under arrest and recovered the 
42 capsules containing the white powder, and the recovery of the bills, did 
you question him at all as to this transaction with Warren? A. Yes, sir, 
I did. | 
Q. Now, when and where did this questioning take place? A I think it 
was right on the scene or on the way down -- it started on the scene and it 





continued in the office of the Narcotics Squad. 
Q. All right. What did defendant say, if anything, in reference to the 

transaction that Officer King had just previously had with Robert Warren? 

A. He didn't say anything in reference to the transaction that King had with 

Warren, but he said something about the transaction he had with Warren. He 

stated that he had gotten this money from Warren and had given Warren three 

capsules of heroin, he said he had gotten $4 from him, $4. 50, | something to that 


| 
| 
Hl 
| 
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effect, and had given him three capsules of heroin. He further stated. that he 
thought Warren was -- he didn't think Warren was "wrong, "" meaning that he didn't 


think Warren would turn him around, he was surprised that he had done it. 

MR. McLAUGHLIN: That is all I have of this witness. 

CROSS-EXAMINATION 
BY MR. DWYER: 
Q. Officer Aiken, in answer to Mr. McLaughlin -- 
* * * &© *&* * * * 

BY MR. DWYER: | 

Q. Directing your attention to the 8th of August, I believe you told Mr. 
McLaughlin you and Officer King were talking about executing a raid that 
night? A. Executing some warrants. 

Q. Didn't you use the word "raid?" A. I said we were going on a raid 
to execute some arrest warrants. 

Q. You used the word "raid," what did you mean, just execute warrants? 
A. That is correct, sir. 

Q. Ami these, I believe, are all Officer King's warrants? A. No, sir, 
they weren't all his warrants. 

Q. How many warrants were thre? A. I don't recall. 

@ More than five, less than ten, more than ten? 

THE COURT: Of King’s? 

MR. DWYER: No, all together. 

BY MR. DWYER: 

Q How many warrants were you going to execute that night? A. I don't 
recall. 

Q. Can you give us an approximation, more than ten or less than ten? 
A. There were several warrants. 

Q. Would you say it was more or less than ten? A. I'd say there was 
more than ten. 

©. Moxe than twenty or less thantwenty? A. The best I could do is say 
more than ten. 

Q. Would you say between ten and twenty? A. No, sir, I couldn't say that. _ 
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Q. All right. How many of those were Officer King's? A. I don't know. 
Q. Did you know Joseph Willis on August 8th? A. I didn't inderstand you. 
Q. Did you know Joseph Willis on August 8, 1957? A. as | by his de- 
scription. 
Q. What description did you have? A. That he was short, about five- 
four, I think it was, and had his age and general description. i 
Q. What else do you recall about his general description? ‘A. Without 
looking at him, I don't recall the general description. ! 
Q. Do you recall if anything was said about a Van Dyke beard? A. No, 
sir, I don’t. ! 
Q. Incidentally, do you have Officer King's notes? A. No, sir. 
Q. Did you ever have them? A. When you say "notes," what do you mean? 
Q. The notes he took at the scene? A. (No response.) | 
Q. On July 23d or 24th, did Officer King turn over to you certain notes 
he made in connection with a transaction with a William Phillips and Joseph 





Willis? A. He didn't turn over to me any notes, he turned over to me a memo. 
Q. All right. What,amemo? A. Amemo. | 
Q. Wht wasthe memo? A. Of the circumstances of the purchase. 

Q. Was that a typewritten police incidental? A. It was typewritten, yes, 
sir. | | 
Q. Well, is it your testimony at no time did he ever turn over to you any 
notes that he had made? A. I don't know what word Officer King used, when you 

say 'notes,'' or whether he understood what you me ant by "notes." 

Q. Iam asking you, sir, that is all Iam asking. Did Officer King ever 
turn over to you anything which purported to be notes in his handwriting on 
July 23d or 24th, 1957 -- Yes or No? A. Not in his handwriting, no, sir. 

Q. Did he at any time tum over to you any notes in his handwriting about 
this case or about these cases? A. I don't think so. I am not sure about that. 

Q. You say he did not? A. I don't recall. | 

THE COURT: He is not sure, sir. : 

BY MR. DWYER: i 
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Q. On Augusi 8, 1957, are you familiar with the affidavit that Officer 

King executed? A. I don't think Officer King executed any affidavit on 
100 August 8th. 

Q. What is the basis of that belief, sir? A. I didn't understand you. 

Q. What is the basis for that belief, if you don't think he executed one? 
A. Ihave no knowledge of him executing one. 

Q. Well, would you necessarily have to have knowledge that he did? 
A. To know about it, I would have to have knowledge. 

Q. You said you did not believe he did? A. I am basing that on the fact 
that I don’t know that he did. 

Q. But you believe that he did not, is that true? That is what I am try- 
ing to find out. A. That was my statement. 

Q. You believe he did not? A. That is right. 

Q. Just because of the fact that you don't know that he did? A. Thatis 
right. 

Q. Thatis correct. Did you ever hear the name Joe Willis before 
August 8th? A. No, sir. 

Q. Did you ever see defendant Joe Willis before August 8th? A. No, sir. 

101 Q. Do you know any Little Joes around in this business? A. I heard the 

name Little Joe, but at that time I couldn't place the Little Joe, with that alone; 
with the name Little Joe alone, I couldn't say that I did know anybody by that 
name. 

Q. How long have you been on the Narcotics Squad? A. About four anda 
half years. 


Q. And during the four and a half years you have been on the Nar cotics 
Squad, many people that have been convicted have been called Little Joe, 
haven't they? A. I don't know, sir. I know I am familiar -- I have heard the 
name Little Joe before. 


©. Asa matter of fact, itis rather a common name in the narcotic 
traffic, isn't it? A. I couldn't say that, sir. 
Q. All right. I believe you told Mr. McLaughlin on direct examination that 
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on August 8, 1957, that Officer King explained to you how he was going to 
work that night. Do you recall telling him that? A. Yes, sir. 
Q. What did you mean? A. I didn't understand you. | 
102 Q. What did you mean? A. I mean that our arrangement -- he had told 
me that most of the fellows that he had been buying narcotics from was in this 
pool room and the only man that he didn't have a direct sale -- by direct sale, 
I mean where the man placed it:in his hands -- was the defendant Willis. And 


we made an arrangement to give him some money in order that when he did 
buy some narcotics, we could recover that money and he was supposed to go to 
the pool room and all the men he couldn't bring around in his car to where we 
were, we would go around to the pool room and get them. | 

Q. Isee. Now, sir, this took place before the raid, of course? A. That 
is correct. | 

Q. And he told you the defendant Willis was the only one that he couldn't 
get a direct sale on, is that your testimony? A. That is not my testimony. 

Q. Correct me. A. I said that Willis was one of the men that he didn't 
get a direct sale on up to that time; by direct sale, I mean he didn’t place it 
directly in his hands, he had always gotten it through another individual. 

103  @. Well, Willis; is that what you said? A I didn’t understand you. 

Q. The only person that he had not, up until that time, gotten a direct 
sale on was the defendant Joseph Willis? A. And I explained what I mean by 
direct sale; he hadn't got it out of Willis’ hands into his hands. 

Q. He told you that Joseph Willis was the only one he had not gotten a 
direct sale on, is that right? A. Not the only one, no, sir. : 

Q. Then fe told you that Joseph Willis was one of the people he had not 
gotten a direct sale on ? A. That is correct. | 

Q. This was prior to the raid? A. That is correct. ! 

@. And he dicn't mention the name Joseph Willis? A. Not Joseph Willis. 

Q. What did he call him? A. Little Joe. : 

Q. All right. So you made arrangements to plant marked money in Little 
Joe's hands, is that correct? A. Little Joe's or anyone else that he had been 
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buying narcotics from. 

Q. Well, now, when you gave Officer -- how much money did you give 
him, four one-dollar bills? A. That is correct. 

104 Q. When you gave him those four one-dollar bills, you knew where he 
was going to buy the narcotics? A. It wouldn't buy a quantity of narcotics, 
it would make one purchase. 

Q. And you were specifically looking to put it in Little Joe's tands, 
isn’t that correct? A. No, sir. 

Q. Didn't you give him the money right after he said Little Joe was the 
only person he hadn't been able to make a direct buy on? A. I wouldn't say 
right afterwards, during that time, during that period we were discussing. 

Q. Let ne understand you, Officer. He tells you, this is King, that people 
hang around the pool room that he had been buying from? A. That is right. 

Q. The only person he hasn't made a direct buy on is Little Joe, so you 


go ahead and mark some money and he explains his program about going out 
and planting this money, and you weren't thinking about Little Joe? A. We 


were thinking about him, of course. 

Q. In other words, you were trying to get that money in Little Joe's 
hands so you could arrest him, weren't you? A. Not he alone, anyone he'd be 
buying from. 

105 Q. All right. What time was this? A. This -- when you say "this''? 

Q. This conversation about marking the money, and everything. A. 
I'd say around three or four o'clock. 

Q. What did you write the numbers on? A. On a regular typewritten 
sheet. 

Q. Got that with you? A. No, sir. 

Q. Do you know where itis? A. I believe it is in the office file. 

Q. Wha time did you go out from the Narcotics Squad to execute these 
warrants? A. The first time, I think we left the office about four o'clock. 

Q. And did you arrest certain people then? A. I think we did, we made 
an arrest about five. 
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Q. Were they in Officer King's company, the people you arrested I ne an? 
A. Yes, sir. 
Q. And did you identify yourselves as police officers? A. | ‘at what time ? 
Q. When you made this arrest, this first arrest about five o’clock -- A. 
Yes, sir. I 
Q. -- did Officer King identify himself? A. Not at that de: 
Q. Did you speak to him as a fellow officer, did you identify him as an 
Officer? A. No, sir. | 
Q. No way at all? A. No. : 
Q. Did anybody in your company identify him as an officer? A. Not at 
that time. ! 
. All right. Then you went out again? A. That is soils 
Q. What time did you go out again? A. I don't remember the exact time. 
. Approximately what time, 7, 8, 9,10, 1, 12? A. It was between 5 and 9. 
. You made some more arrests? A. That is right. | 
. Is that when you arrested Warren? A. Yes, sir. 
And was Warren in King’s company? A. Yes, sir. 
. Who else did you arrest? A. Let's see, Warren Williams -- 
. Warren Williams? A. Robert William Warren, rather, and there 
was one other individual arrested at that time. | 
Q. All at once? A. I didn't under stand you. 
Q. Were they all together? A. Yes. 
Q. Did you have warrants for both of them? A. I don't revall whether I 





had a warrant for the other man or not, but I had a warrant for Warren. 
Q. Did you place him under arrest, yourself? A. Yes, sir. 
Q. Why did you arrest the other man? A. They were in the company of 

two other men that we had warrants for and I thought that they would be connected, 





everybody in the car was in some way connected with narcotics and I felt that 
the other person who I didn't know was also in it. ! 

Q. Did you charge him with anything? A. I don't remember; as I said, 
I don’t even remember the individual now. 
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Q. Did Officer King identify him as having sold narctocis to him? A. I 
don't think so. 

108 Q. And then did you take these people down to Headquarters? A. I didn't 
understand you. 

Q. Did you take these three people you arrested to Headquarters at that 
time? A. I think it was just one other I arrested. 

Q. You arrested three people, including Robert Warren? A. No, I said 
there were other people in the car but I didn't arrest -- I attempted to arrest 
the others, some of them got away. 

Q. Let me ask you this, you met King by prearrangement at 5th and East 
Capitol, is that correct? A. That is correct. 

And did he drive up? A. That is correct. 

He was operating the car, himself? A. That is true. 

How many people were in the car? A. There was three or four. 
How na ny were with you? A. Three. 

And they were all police officers with you? A. That is correct. 

And King stopped? A. That is correct. 

Q. Did you go over and make yourself known to these people in the car? 
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A. Thatis correct. 

Q. Did you tell King he was under arrest? A. I didn't speak directly to 
King, I just said, ‘You are under arrest." 

Q. That was everybody in the car? A. That is right. 

Q. That was to all three or four people, is that correct? A. That is right. 

Q. And did your fellow officers get out of your car and go over with you? 
A. Yes, sir. 

Q. What did you do with the people that were there in the car? A. One 
of the men in the car attempted to strike Officer King and started cursing 
him at that time and I grabbed the man who was going to strike King and a 
struggle ensued. During the struggle, Don Roy Brown got away and another 
defendant ran. 

110 Q. That left two? A. That is right. 
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Q. Do you know why the other man attacked Officer King? ‘A. They 
thought he was a police officer, I believe. | 

Q. As amatter of fact, you all identified him as a police officer, did 
you not? A. Not at that time but after, you see we had when King stopped 
there and we came over, they knew what was happening. ! 

Q. All right. Now, then, you did arrest two people, is that correct? 
A. I think it was two. | 

Q. And did you take them to Headquarters? A. Yes, sir. | 

Q. You, personally? A. No, sir, he was sent in the wagon, 

Q. Allright. Did any of the four officers that were together with you, 
go with the wagon? A. I don't think so, no, sir. 

Q. This was about 9 o’clock? A. Yes, sir. 

Q. And then you proceeded to the pool room? A. Yes. 

Q. Because King told you the other guy was in the pool a is A. That 

is what he told me. 





: 





Q. You were in a hurry to get to the pool room so he wouldn't escape ? 


A. That is right. 

Q. You rushed things? A. We went there in a hurry. : 

Q. You weren't driving normally, were you? A. We weren't breaking 
the speed limit. | 

Q. All right. Did you stop in front d the pool room? A. Yes, sir. 

Q. Were any people outside? A. Yes, sir. | 

Q. How many? A. I don't think it was anybody directly in front of the 
pool room, there was a man coming across the street, coming across East 
Capitol, and I think there was a lady sitting on the steps further down, that 
is north of the pool room. | 

Q. All right. What was said when you drove up to the pool room? A. 
Officer King said, ''There is Little Joe now, with a stick in his hand." 

Q. Where did you see him? A. In the pool room, shooting pool. 


112 Q. Isn't it a fact you cannot see through the windows of the pool room ? 


A. What was that? 
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Q. Isn't it a fact you cannot see through the windows of the pool room? 
A. I don't know, I think you can. 

Q. Isn't it a fact the venetian blinds are supposed to be down and were 
down this night, all night? A. I don’t think so, but I saw him through the door 
which was open. 

Q. All right. And how far from the door was he? A. He was standing at 
the pool table directly in front of the door. 

Q. How far from the door was he? A. I think there was one about six 
to ten feet. 

Q. Were there any other people in the pool room? A. Yes, sir. 

Q. Approximately how many? A. I don't know. 

Q. Can you give us an idea whether there were more than five? A. I 
couldn't say. 

Q. You have no idea at all? A. I know there were more than five. 

Q. Would you say there were more than twenty? A. I don't think more 
than twenty. 

Q. Less than twenty? A. Maybe between five and twenty. 

113 Q. When you pulled up in front, how many officers got out of the car? 
A. Three, other than myself. 

Q. And who was left in the car, if anybody? A. I think Officer King 
stayed in the car. Now, he might have got out later, but I left him in the car. 

Q. Tell us in your own words exactly where you all went and wha you 
did? A. We went in the pool room. 

Q. Wait a minute, who went where? A. I and Detective Fogle, Detective 
Somerville, and there may have been another police officer, I went to the defen- 
dant. Officer Fogle went to another person whom we had a warrant for in the 
pool room at that time. And I told him I was a police officer and he was under 
arrest. He had a pool stick in his hand, I think he had been drinking a soda. 
He reached his hand -- when I walked in the pool room, Willis put his right 
hand in his pocket. I went over to him and told him he was under arrest, take 


his hand out of his pocket and spread his arms against the wall; and as he 
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turned toward the wall and pulled his hand out of his pocket, the bottle hit 

| the floor, a small bottle, Bufferin bottle, containing 42 capsules of white 

ms 114 powder, fell to the floor. I picked it up, he said, "It didn't come off of 

me."" And I questioned him about the incident with Williams, ia is Warren 

se Williams. 
Q. What were the other officers doing at this time? A. I don’ t know, I 

imagine they were executing the arrest warrant. 
Q. Let me ask you this, as I understand it, all four of y you jumped out of 

the car and ran in the pool room, is that right? A. I saidI know Officer Som- 





erville and Officer Fogle was in the pool room; I think there was another 
officer with us, but I am not sure. | 
*; Q. Somerville and Fogle, you are sure ran into the pool rom with 





you, is that correct? A. Yes, sir. 
Q. You ran directly there; you did run there, didn't you, you didn't just 
walk? A. Well, we got in there pretty -- | 
| Q. You walked pretty fast? A. I don't know whether we walked or ran. 
Q. Did you go in there with your guns drawn shouting, "This is the police"? 
A. No, sir. , 
Q. Did you have your guns up? A. At no time, I didn't see any officer with 
a gun out. i 
115 Q. You walked over to the defendant and you let him pull his hand out of 
his pocket; how did you know he didn't have a knife in his pocket or his gun? 
F A. I told him to take his hand out of his pocket. | 
Q. How did you know he didn't have a knife or a gun in his pocket? A. I 
didn't know. 
Q. And you didn't draw your gun? A. No, sir. | 
. Q. You let him draw his hand out of his pocket, is that your testimony ? 
A. That is correct. 
_Q. It was at that time you saw the bottle fall out of his pocket? A. That 
a is correct. 
Q. Isn't it a fact, Officer Fogle remained out on the sidewalk ? A. I don't 
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think so, I don’t know where he was. 


Q. Isn't it further a fact that Officer Somerville stood in the doorway? 
A. I didn't see him in the door. 

Q. Did he go in before you or after you? A. I was the first one in the 
pool room. 

Q. Well, when you grabbed the defendant, you did see Fogle and Somer- 
ville in the pool room, is that your testimony? <A. I don’t know whether when 
I grabbed him or before I grabbed him, but at the time I went in the pool room, 
they were right behind me. 

116 Q. And they came in, you are certain about that? A. Yes, sir; whether 
he went right out or what, I don't know, but they did come in with me right 
behind me. 

Q. Isn’t it a fact when you ran into the pool room, he had a cue stick in 
one hand and a pop bottle inthe other? A. When I first saw him, that was 
his condition. 

Q. Isn't it a fact that he was engaged in a game of pool? A. I would have 
to assume that he was. 

Q. Isn't it further a fact, sir, that people around the table were betting 
on the games? A. I don't know anything about that. 

Q. Were there peopie around the tables? A. There was another man at 
the north end of the table, that I believe was shooting pool with him. 

Q. Were there any spectators there? A. Now, in just a glance, as I 
said, I was paying most of my attention to this individual here, but at a glance 
I think there were other people against the wall; I think there is a bench or 
something against the wall and I saw other people there. 

Q. After you got his hands against the wall, you took his money out of 
his pocket, didn’t you? A. There came atime when the money came out; he 

117 was -- I think I told him to take his money out and put it on the table. 

Q. This was all one continuous transaction? A. What do you mean? 

Q. Taking the money out of his pocket, arresting him, the bottle falling 
out, it all happened together? A. No, sir. 

Q. How long after the bottle fell out, did you take the money out of his purse? 
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A. I patted him down. | 
Q. How long after the bottle fell out, did you take the money out of his 
pocket? A. Maybe forty seconds, less than that. : 
Q. Less than a minute, right? A. Yes. | 
Q. How much money did you get? A. I don't recall the amount now, but 
I think it was $40, something around $40, I don't remember exactly what it was. 
Q. You told him the money was marked, didn't you? A. I told him I was 
looking for four one-dollar bills that had been marked. : 
Q. You told him the money was marked? A. Yes, sir, I told him. 
118 Q. The money you were holding in your hand that belonged to him, that 
was taken out of his purse? A. I didn’t say anything about me holding the 
‘money in my hand. | 
Q. All right. Now, you were holding the money in your hand when you 
took it off his person? A. I didn’t say I took it off his person. | 
Q. All right. Did you take it -- any money off his person? A. NO, sir, 
I told him to take his money out df his pockets. | 
Q. What did he do? A. He did. 
Q. Where did he put it? A. He placed it on the pool table. 
Q. Did you pick itup? A. No, sir. 
Q. You just left it on the pool table? A. No, sir. 
Q. What happened to it? A. I got the list out and told him what I was 
looking for, and I went through his money and I found three of them, then in 
his presence I showed him the serial numbers on the dollars and the serial 





numbers on the piece of paper I had in my hand. : 
119  Q You did pick it up to look at the numbers, didn't you? A. Yes, sir. 
Q. So you did have it in your hand, didn't you? A. There came a time 
when I had it in my hand. | 
Q. When you had it in your hand, you told him the sa was marked, 
didn't you? A. No, sir. 
Q. Would you deny that you had the money in your hand aie you told 
the defendant the money was marked? A. Emphatically so; I told you that I had 
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the money, there came a time when I had it in my hand but prior to me putting 


it in my hand, I told him exactly what I was going to do with the money. 

Q. Isn't it a fact he asked you then to let him see your record of the num- 
bers? A. Yes, sir, and I did. 

Q. You say that you did show him a record of the numbers? A. I compared 
the dollar bill with the piece of paper right in his presence, he saw both the 
serial numbers on the paper and the serial number on the dollars. 

Q. This was done, I assume, at the pool room? A. Yes, sir. 

120 Q. This is Joe’s pool room, too, isn’t it? A. I think that is the name, 
Joe’s pool room. 

Q. It isn't the same Joe, though? A. I don't think so, he didn’t appear to 
be in charge of the pool room. 

Q. That is a different Joe? A. I assume so, I don't know. 

Q. What time did you get him down Police Headquarters? (sic) A. I 
don't recall. 

Q. Approximately what time? A. It was shortly after the arrest, I know 
we arrested him at 9:16. 

Q. Did you bring him down there, yourself, to Police Headquarters? I 
will rephrase that: Was he brought to Police Headquarters in your company? 
A. I don't know. 

Q. Didn't you tell Mr. McLaughlin on direct examination you were talking 
to him on the way from the pool room to Police Headquarters? A. I said he 
was taken -- 

Q. Yes, sir; you were talking to him, so he was brought in your company, 
is that right? A (No response.) 

Q. Well, if you were talking to him, he had to be in your company, didn't 
he ? 

121 THE COURT: It is the place we are talking about, Mr. Dwyer? 

THE WITNESS: I said I talked to him both at the pool room and at the 
office of the Narcotics Squad. Now, I don’t remember saying that I took him 
down to Narcotics Squad and talked to him while he was going down; I don't 
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think so, I don't remember whether I did or not. 

BY MR. DWYER: | 

Q. You don't remember what you just told Mr. McLaughlin on direct 
examination, is that correct? A. I told him, not what you said. 

Q. You deny that? You deny you told Mr. McLaughlin on direct examina- 
tion that you talked to the defendant on the way to Police Headquarters, is that 
correct? A. (No response.) 

Q. That was fifteen minutes ago, do you deny it? A. well, what is the 
difference in talking to him on the way to Police Headquarters and talking to 








him ina car leaving from the pool room going to Police Headquarters? 
Q. It is your testimony you didn't go to Headquarters with the defendant, 
is that it? A. No, sir, I didn't testify to that. | 
Q. Right. Now, you are testifying you did not go from Joe's pool room 


to Police Headquarters with the defendant? A. I am not sure. I don't remem- 
ber it because we made several arrests that night and whether went with this 
defendant down to the office, I don't recall. | 
122 Q. With all these arrests, you get confused as to the individual facts 
in each one, do you not? A. No, sir, I usually make certain about the facts 
that I feel are absolutely necessary. 





Q. In other words, you make a mental note to remember the facts that 
you feel will lead to conviction, is that your answer? A. No, sir. 

Q. Would that be afair statement, sir? A. No, sir. : 

Q. When did you talk to Warren that night? aA. I didn't tall to Warren 
again after arresting him; I didn't talk to him again. 

Q. You didn't interrogate him at Police Headquarters that night, is that 
right? A. No, sir. ! 

THE COURT: Mr. Dwyer, I don't want to hurry you, about how much 
longer are you going to be? | 

MR. DWYER: Five minutes. | 

THE WITNESS: I think I went directly to the hospital after arresting him. 

MR. DWYER: No question is pending. : 
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BY MR. DWYER: 

123 Q. Let me ask you this, Officer, you interrogated the defendant Willis 
the next morning at Narcotics Squad Headquarters? A. When you say the 
next morning, do you mean sometime after 12 o'clock? 

Q. All right, I will be specific, Officer. 

THE COURT: Let me suggest you counsel come to the bench. 

(At the bench:) 

THE COURT: I don't know a thing in the world about this, but you want 
this, Mr. Dwyer? 

MR. DWYER: I know what Your Honor is thinking; yes, Your Honor, I 
am bound to. | 

THE COURT: All right, you want it? 

MR. DWYER: Yes, Your Honor, I am doing it with my eyes open. 

THE COURT: All right. . 

(End of bench conference.) 

BY MR. DWYER: 

Q. On August 8, 1957, sometime after 12 o'clock midnight, before 10 


o’clock in the morning, 10 a.m., say roughly around 6 o'clock in the morning, 


did there come a time when you were in the defendant's presence in the 
Narcotics Squad office at Police Headquarters across the street? A. Between 
what hours, you said? 

124 Q. 12 midnight and 10 o'clock in the morning, 10 a.m. on August 9, 1957? 
A. I think so. 

Q. Do you have any recollection of it, sir? A. I did talk to him, yes, sir. 

Q. And was Officer King present at that time? A. I dontremember 
whether he was or not. 

Q. And were you discussing this case or these cases with the defendant 
Willis? A. I don’t remember exactly what I discussed, but I know I didn't 
discuss anything with him other than this case. 

Q. Well, now, as a matter of fact, Officer, you were going over the raid of 
the night before and drawing up your papers for court at that time with all these 





125 MR. DWYER: All right. 
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people you arrested, isn't that afact? A. No. | 

Q. Would you deny the fact that you were preparing these cases on the 
arrests the night before for court that day? 

THE COURT: Mr. Dwyer, I think you have got two things there, You said 
for all of these people, do you want to be more specific ? : 

MR. DWYER: No, Your Honor, I mean all, that is what I wanted to know. 

THE COURT: He said "no" to all. | 

BY MR. DWYER: ! 

Q. I will ask you this, then: Were you preparing the cases for some of 
the people you had arrested the night before for court? A. Yes. 

Q. And was Willis one of them? A. Yes. ! 

Q. And you were going over all of the cases, were you not? A. No, sir. 

Q. Weren't you going over the reason for the warrant being issued for 
Willis? A. No, sir. | 

Q. You were not? A. No, sir. 


Q. He was arrested pursuant to an arrest warrant, wasn't pee A. Yes, 
sir. 
Q. And you were going over the papers to bring him before the committing 
magistrate, were you not? A. Willis, you mean? 
Q. For Joseph Willis, the defendant here; the early morning hours, 
August 9th? A. I don’t understand your question too well. 





126 Q. I will rephrase it for you. You were preparing Willis' case for the 


committing magistrate that morning, that is, the morning after his arrest, the 

arrest which you had made; isn't that afact? A. No, sir, I don’t think so. I 

think the reason I was discussing or going through his case was for the purpose 

of routine purposes, that is, for our files over there. I don't rémember pre- 

paring anything to come to court; in fact, I don't think I came to court that day. 
Q. You were in charge of the raid on Joe's pool room? A, Yes, sir, but 

I also was injured that same night and I went to the hospital and I didn't get 

a chance to go to court that day. | 
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Q. Well, sir, now, were you talking about Willis’ case with Willis and 
King or were you not, on August 9th; that is all I want to know, were you or 
were you not? A. I think I was talking to King about it. | 

Q. Do you have any different recollection of it? A. I am pretty sure I 
mentioned something to him about the case. 

Q. What was the purpose of your discussion? A. I don't remember dis- 
cussing -- I know I didn't discuss it with King, I remember going over his 
papers or making some routine, I think it was a 255 on Willis. 

Q. Why were you going over King’s papers? A. I don't think I went 


127 over King's papers the next morning. 

Q. Well, sir, didn’t you just tell me you recollect going over King's 
papers? A. No, sir, you didn't mention anything about King's papers, you 
mentioned something about Willis. 

Q. All right. Were you going over Willis’ papers? A. Yes, sir. 

Q. Wirt were you going over Willis’ papers for? A. To make a 255. 

Q. What isa 255? A. That is a report that we make when a person 


is arrested and, from a 255, is placed on the arrest book. 

Q. And what papers did you have before you? A. I don't remember. 

Q. Did you have the arrest warrant before you? A. At this particular 
time ? 

Q. At this particular time. A. I don't think so. 

Q. Did you have Officer King's notes before you? A. At this particular 
time, I don’t think so; they were on the desk but I wasn't paying any particular 
attention to them. 

Q. What offense was Willis going to be charged with that morning? 

A. He had already been charged -- not charged, but the same offense we got 
128 the warrant for. 

Q. And that was a sale of narcotics on July 23d, is that correct, sir? 
A. That is correct, sir. 

Q. And that was pursuant to the warrant, is that correct? A. Yes, sir. 

Q. And so what happened on July 23d was of interest to you at that time, 
was it not, sir? A. I don’t think it was of any particular interest to me at 
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that time , the only thing I wanted to do at that time was make out the 255; 
I didn't have to know the date of the charge or put the charge in. 

Q. Let's forget about the date of the charge, let's talk about the offense 
he was charged with, making a sale of narcotics with a man by the name of 
William Phillips to Officer King; that was the charge, was it not? A. At 
that particular time? 

Q. At that particular time. A. No, sir, I don’t think that was the charge. 

MR. DWYER: May I have the affidavit? | 

BY MR. DWYER: : 

Q. Let me show you a piece of paper from the criminal jacket, 1038-57, 
captioned "Warrant of Arrest."" I will ask you if you ever saw this before? 
A. Yes, sir. | 

129 Q. Is that the warrant that you executed? A. Yes, sir, it is. 

Q. Is that the offense you were making up the paper for on August 9th 
on Joseph Willis? A. No, sir; as you see here, Officer Didone made this 
out and actually brought the papers over to the United States Commissioner. 

Q. I am asking you, sir; that is not, then, the case you were working on, 
is that correct? A. At what particular time? 

Q. On August 9th? A. Yes, sir, this is the case I was working on, on 
August 9th. ! 

Q. And that is the arrest warrant that you executed, isn’t it? A. Yes, 
sir, I arrested the defendant on the basis of this warrant. 

Q. And that deals with an offense committed on July 23d, right? A. 

That is correct, sir. | 

Q. And that is an offense connected with William Phillips: aaa Officer King, 

is that correct, sir? A. To the best of my knowledge, it is. | 
130 Q. And weren't you working on this particular aspect of this case? You 
were talking to the defendant, were you not? A. No, sir. | 

Q. Was the defendant there when you were? A. Yes, sir, 

Q. What was he there for, then? A. To make out a 255. | 

Q. And you didn't talk to him, is that right? A. Yes, sir, I think I did. 
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Q. Was King there? A. I don't think so, he might have been. 

Q. Isn’t it a fact you asked King how he knew Little Joe was Joe Willis? 
A. No, sir, I don't remember ever asking him that. 

Q. Do you deny it? A. I don't remember asking him that. 

Q. Would you deny it happened? 

THE COURT: Your best recollection, you didn’t, Officer ? 

THE WITNESS: I didn’t ask him, the best of my recollection. 

BY MR. DWYER: 

Q. Do you recall asking Officer King at that time how he got Joe Willis? 
A. How he got Joe Willis? No, sir. 

Q. You know what I mean when I ask you that question, don’t you? A. No, 
sir, I don’t. 

130-A Q. Isn't that kind of a phraseology for gettingasale on somebody? A. 
No, sir, I knew how he got him, he told me that at the time af it, about 9 o'clock 
that night. 

Q. Allright. At this time I am directing my attention specifically to 
August 9th, didn't he tell you also that he had never had any transaction With | 
Willis? A. No, sir, he never told me he never had any transaction involving 
Willis. 

Q. He didn’t? Are you sure about that, too? A. That was the basis of 
the warrant,the transaction involving Willis. 

Q. Iam referring to any conversation you had on August 9th; was there 
any conversation about a transaction with Willis between you and King? A. 
Yes, six there was. 

Q. What was it? A. He told m= that he had given the money to Warren 
and Warren had went over to Willis -- not Willis but Little Joe, and that Little 
Joe was still around the pool room and he should have the marked money on 
him, if we went around there, we'd catch him. 

Q. This wasn't August 9th, it was the 8th? A. That is right, the 8th. 

130-B Q. I am talking about the 9th. A. I don't remember any conversation I 
had with King, I don’t think I had one with King on August 9th. 
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MR. DWYER: That is all. ! 
THE COURT: Have you any questions? | 
MR. McLAUGHLIN: No, I have nothing further. | 
* * * * KK KH KK * 
131 SECOND DAY | 
Trial in the above-entitled matter was resumed at 10:00 o' clock a.m. be- 
fore the Honorable Richmond B. Keech, United States District J udge, and a 
jury, at 10:00 o'clock a.m., when were present on behalf of the respective 
parties: ! 


ARTHUR J. McLAUGHLIN, Assistant United States Attorney, for the 
United States of America. : 
JOHN J. DWYER, ESQ., _for the Defendant. | 
sa PROCEEDINGS | 


THE CLERK: If there are any witnesses present in the courtroom in 
the case of Joseph Willis, please retire to the witness room. : 
THE COURT: I think we had a witness on the stand, didn't we ? 
MR. DWYER: Yes, sir. | 
THE COURT: Officer Aiken. 
Thereupon 
FELIX AIKEN 


a witness called for and by the United States, having been previously sworn, 





was further examined and testified as follows: 
THE COURT: Have a seat, Officer. You have been eae ee sworn. 
RECROSS EXAMINATION | 
BY MR. DWYER: | 
Q. Officer, yesterday you testified that you took the money from the de-° 
fendant. He took it out of his pocket and put it on the pool table; is that correct, 
sir? A. No, sir. | 
Q. What did you testify to? A. I testified I told the defendant to take the 
money out of his pocket, which he did, and placed it on the pool table. 
Q. Did you ever pick it up off the pool table? A. Yes, sir. 
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133 @. Was there more money than the $3.00? A. I think so. 

Q. What happened to the rest of it? A. It was returned to him. 

Q. When was it returned to him? 

THE COURT: Did you say turned in or returned to him? 

MR. McLAUGHLIN: His Honor is asking you a question. 

THE WITNESS: Would you let me check that? 

THE COURT: Yes, certainly. 

THE WITNESS: I have to check with the Property Clerk. I don't know 
whether I turned it to him right then -- 

MR. DWYER: Speak up, I can't hear you. 

THE WITNESS: I don't know whether I turned it to him right then or 
turned it in to the Property Clerk. I would have to check. We usually give it 
right back to them unless it is a part of -- 

BY MR. DWYER: 

Q. Isn't it a fact that you held this money, all of it, until the next morn- 
ing, and that he had to sign for it in the Narcotic Squad office? 

THE COURT: I think he is saying he doesn't know and will have to check 
in order to answer. 

MR. DWYER: Very well, Your Honor. 

134 THE WITNESS: I think by his question it did refresh my recollection. 

THE COURT: And you think that is a fact? 

THE WITNESS: That is afact. It was kept until the next morning and he 
Signed for it. 

THE COURT: All right. 

BY MR. DWYER: 

Q. At thattime when you returned it to him, did you produce another card 
indicrting certain numbers on it? A. No, sir. 

Q. On the evening of August 8th, when King was out to get rid of the $4.00 in 
marked money, isn’t it a fact that he and you had made several arrests before 
he even met the other defendant Warren? A. Yes, sir, we had made other ar- 
rests that evening. 
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Q. And so you were in contact with other people who had tried to sell 
narcotics prior to the time you met this man Warren; is that correct? A. 
We had arrested several people prior tothe time we met Warren, but that 
was the first time Officer King had attempted to make a purchase of narcotics. 
Q. And when you arrested these other people, or you were in contact 
with them, Officer King was with you, wasn’t he? A. Yes, sir. 
135 Q. Isn’t it a fact, Officer King was actually the officer who drove you to 
these various points to make the arrest? A. No. ! 
Q. He drove all the rest of these people, the suspects, then, to the 
points of arrest, did he not? A. When you Say "all of them," sir -- 
Q. Well, the ones you arrested? A. That's nottrue. 
Q. Did he drive several af them to the point you arrested them at? 
A. He made one trip and in the car he had several defen dants. | 
Q. Only one trip? A. The second trip was with Warren Williams. 
Q. Thefirst trip was with a different batch of people; is that correct? 
A. That's correct. | 
Q. And King drove then? A. That's true. ! 
Q. And you made the arrest? A. That's correct. : 
Q. Now, Officer, I believe you said that for this $4.50 that you gave King 
he was supposed to have gotten three capsules; is that correct? A. I made 
136 _ no mention of $4.50, sir. : 
Q. How much was it? A. I said four $1.00 bills. 
Q. All right, four dollars. And for the four dollars King ¥ was supposed 
to have gotten three capsules; is that correct? A. I don't think we mentioned 


any specific amount of capsules he was supposed to buy. ! 
Q. From where you saw the defendant in the poolroom, Officer, could 
the defendant see you people? A. I don't know whether he could or not. We 





saw him. I assume he could have seen me. 
(Defendant conferred with Mr. Dwyer.) 
MR. DWYER: That is all I have. | 
MR. McLAUGHLIN: That is all I have, Your Honor. i 
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THE COURT: All right, Officer, you may step down. 
(The witness left the stand.) 


THE COURT: Your next witness, sir. 


MR. McLAUGHLIN: Your Honor, I understand from Mr. Dwyer, the attor- 


ney for the defendant will stipulate as to the testimony of Dr. Butler. 

MR. DWYER: That's correct, Your Honor. 

THE COURT: Now, ladies and gentlemen, I think you know by this time 
that counsel, where there is no issue as to certain facts, stipulate in the in- 
terest of time, which is a very proper procedure. 

137 When that stip lation is made, you, of course, will treat it just the 
same as if it had been testified. It is only a time-saver. 

Mr. McLaughlin, suppose you state what you understand the stipulation 
to be, subject to check by Mr. Dwyer. 

MR. McLAUGHLIN: As I understand the stipulation, ladies and gentle- 
men of the jury, the defense stipulates that if Dr. Butler, the chemist from 
the Internal Revenue, appeared on that stand and testified, that he would 
testify that Officer Aiken turned over to him Government's Exhibit No. 1, 
which was the two capsules, and he made an analysis of those two capsules 
and they contained heroin hydrochloride, a derivative of opium. 

He would also testify that Government's Exhibit No. 2 was turned over 
to him by Officer Aiken and he made an analysis of those two capsules and 
they contained heroin hydrochloride, a derivative of opium. 

He would also testify that Government Exhibit marked for identification 
No. 3, the 42 capsules in the Bufferin bottle, was turned over to him by 
Officer Aiken, and that he made an analysis of-those 42 capsules and those 
capsules contained heroin hydrochloride, a derivative of opium. 

MR. DWYER: It is stipulated, Your Honor. 

138 THE COURT: You will understand that just the same as if it had been 
testified to, ladies and gentlemen. 


MR. McLAUGHLIN: At this time, Your Honor, the Government will offer 


in evidence Government’s Exhibit 1, 1-A, Government's Exhibits 2 and 2-A, 
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Government's Exhibits 3 and 3-A, and Government's Exhibit 4, and rest its 
case. 
| 
THE COURT: With no objection, they will be received. | 


(Thereupon Government's Exhibits 1, 
1-A, 2, 2-A, 3, 3-A, and No. 4. pre- 
viously identified, were received i in 

evidence.) | 


THE COURT: Mr. Dwyer, you may proceed, sir. 

MR. DWYER: Thank you, Your Honor. 
Thereupon 

JOSEPH WILLIS 

the defendant, called as a witness in his own behalf, having been first duly 
sworn, was examined and testified as foliows: | 

MR. DWYER: Mr. Willis, keep your voice up so I can hear you back 
here, please. 

DIRECT EXAMINATION | 

BY MR. DWYER: | 

Q. What is your full name, and your address, sir? A. Joseph Willis, 
119 K Street, Southwest. ! 

Q. Directing your attention to 23 July, 1957, where were you living at 
that time? A. 119 K Street, Southwest. 





139 Q. Did there come a time during the course of the 23d of July when you 


were in the company of a William Philips, (sic) or when you saw a Charles P. 
King? A. On the 23d of July I cannot say what I was doing on that day, but I 
do recall only one incident, that this fellow Williams came to me, and that I 
do not remember whether I was in the vicinity of that block, but I know it was 
near there. And he walked up to me, he asked me a question. : 

Q. Now, when you say “that fellow" you mean William Philips? A. I 
am talking about William Philips. | 

Q. Do you recall what month it was? A. I say about three to four weeks, 
prior to my arrest. It wasn't long after that. | 

Q. When were you arrested, sir? A. I was arrested on the 8th of August. 
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Q. When this man Philips came to you, where were you and what hap- 
pened? A. I believe I was somewhere in the 1500 block, I was on my way to 
1607 A Street, Northeast, a girl over there that I used to go with -- well, I 
was on my way there. He walked up to me, and I had seen him before, and he 
asked me a personal question, which I was surprised, because he had never 
said anything to me before. 

140 Q. What did he ask you? A. He asked me about this particular girl. 

Q.. What? A. He asked me about this particular girl, and I asked him 
why did he want to know, and he said, "Well, I just took for granted that you 
was going with her,”’ and that was all, and he walked away. It seemed -- 

Q. What street was this on? A. 15th Street. 

Q. And what time of the day was it? A. It was in the evening. 

Q. And did you have anything more to do with Philips at thattime? A. No. 

Q. Did you ever see Officer Charles P. King on that day -- well, did you 
ever see Officer Charles P. King who testified here yesterday -- before August 
8, 1957? A: The oniy time that I have seen Officer King that testified yester- 
day -- the first time was in Narcotic Headquarters when I went up to be ar- 
raigned -- to be interrogated by Officer Aiken. That was the first time I had 
seen him. 

Q. Then up until the 8th of August, other than the time you mentioned, 
had you seen William Philips, other than that one time? A. I probably had 

141 seen him once or twice. 

Q. But had you had anything to do with him or engaged in any transaction? 
A. Not in that conversation. That was only passing. 

Q. Did you engage in any narcotic transaction on July 23d, 1957, with 
anyone? A. NO, sir. 

Q. Directing your attention to August 8, 1957, do you recall where you 
were that evening? A. That was the 8th? Well, I left home about -- that is 
the night I was arrested. I left home about 8:30, I was going over to this same 
girl's on A Street, Northeast. I caught the street car, and I got off at 15th and 
East Capitol Street. I stopped in the corner store and made a phone call to her 
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house. The line was busy, so I came on down the street and I stopped in the 
poolroom, was intending to make a phone call there, to see was she home 
before I go there. So while there I engaged in a game of pool. I started 
a game of pool. In fact, the fellow asked me to bet. That is where we started 
doing a little betting and the game went on and I played him three games be- 





fore -- 
Q. Is that Joe’s Poolroom? A. That's Joe's Poolroom at 15th and East 
Capitol Street. | 
Q. Go ahead. A. We played three games of pool, and during the fourth 
142 game or before the fourth game, while we were waiting for the balls to 
be racked, I bought-- I had purchased a soda, and I went to the door of the 
poolroom, standing there to catch some air. | 
Now, while standing at that doorway, wasn't nothing -- nothing out on the 
street unusual at that particular time, but I did -= a car came out of East 
Capitol Street and made a left-hand turn, and why I paid attention to that was 
because it cane down around the corner with more speed than a person would 
make a turn in a normal turn, in turning the corner, and I only paid attention 
to it for that particular reason. 
This car pulled up to the sidewalk, I am still standing there in the door, 
and these officers jumped out. They shouted, "We are the police.” Some 
went down the street and some went that way, and two came by me into the 





poolroom, and I stepped aside to let them by. 

This officer that arrested me, later turned out to be Otticer Aiken. He 
stopped at me and he took me in the doorway. He told me to put my hands up 
in the air. I did, holding both the cue stick and the soda bottle, and he said, 
"Don’t move your hands, and keep them where I can see them." 

He grabbed me in my belt, in the back of my pants, and had the other 

143 hand on my shoulder, and he put special emphasis on the soda bottle, 
and he walked ne back into the poolroom. Half-way in there he stopped to 
pick up something. When I turned around and looked, another officer hit me in 
my back, and that’s when I stood up beside the -- it's a soda machine there. 


' 
j 
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When he told me to stand up beside the soda machine, still holding my hands up 
in the air, that’s when this officer asked me was this mine. I said, 'What?" 
He said, ''This."' I said, ‘No, it’s not mine."" He said -- 

@. What did he show you? A. He showed me a bottle, a small bottle. 
What it was I don't know, what kind of bottle, at that time. He asked ne , he 
says, "What's your name?" I said, "My name is Joe."" He said, "Yes, this 
is yours.** Then he asked me doI have any money. I said, ''Yes, I have some 
money."" And at that time he searched me his self. With my hands still up in the 
air he patted me down and took the money out of my pocket and laid it there. 
Now, I don't know whether somebody had done robbed something or not, so I 
said, ''This is my money.” So he said, ''That’s not what I want."" He says, "You 
have some marked money there." 


144 At that time he took out a small-type file card and showed me some 


numbers on it. The numbers was written across the width of the card. He 
said, Some of these numbers match some of this money here." I said, “Well,. 
I don't understand you."' So he said it again. Then I asked him to show it to 
me. I asked him twice. He didn't say any more about what he picked up off 
of the floor. He ne rely told ne about the money. When I asked him to show 
it to me there, he didn’t do it. He refused to do so. He said, "That's all right, 
it is here."* And he put all the money in his pocket. Then he walked me over 
to the wall. By this time two other fellows was brought into the poolroom 
and one was this fellow that I am charged with, with making this sale with 
on the 23d. He was brought in and another fellow was brought in -- 

Q. Was that William Philips? A. That is William Philips. 

Q. Brought into the poolroom? A. Brought inthe poolroom. All three 
of us was lined up beside the wall. Another police officer somwhere over by 
the other table talking to another fellow, which was also arrested. 


145 There was four of us arrested and taken and put into the van. We was 


taken in the van down to headquarters and when we got there Officer Aiken 
came in, they must have drove in the car, and Summerville, and they asked 
him what the charge was. | 


Labi Diet 
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Q. Who asked you what, now? A. The clerk, the desk sergeant, asked 


> them, ''What's the charge ?"' So Officer Aiken gave them the charge on the 
fellow. i 
we This other fellow that was arrested in the poolroom with me , he was 
e charged with “investigation,'' and that night, at just about 9:30, we was booked 


at 9:30, for sure. I can remember that because the Sergeant said, "We will 
book them at 9:30. But between 6 and 7 o'clock the next morning? I can't say 
for sure, but I do know that when I was in the narcotic office I looked at the 
g clock and it was 6:30, Officer Aiken came downstairs, and hollered for Willis, 
took me upstairs, and some more fellows was up there being interrogated. 
They had been interrogating them all that night. Now, another fellow came 
in there named Bobby Moore -- | 
Q. Keep your voice up. A. Another fellow was in there named Bobby 

, Moore at this particular time. So that left us two, Bobby Moore, and Officer 
4 146 _—— Aiken, Moore was in there, and Officer King. I sat at the desk, where 
og Officer Aiken asked me the usual things, like my name and address and 

: where I work, and he also asked me did I use drugs, and I told him no. And 

he went on further. Then that was over. Now, he called King. King was sitting 

over there. He said, "Come here, King, you snitcher,"' just like that. I said, 
"T don't know that man there.” And King walked over and he said, “King, how 
do you get Joe,"’ even figured that I knew the man. | 


4 Q. Just tell us what happened. A. 'Well,"' King said, "I ee bought 
y anything from Joe, and have never seen any transaction go down or nothing. 


* The only thing I know is what they said." Now, when Aiken had asked him how 
, did he knew the stuff was mine, he said, Well, he never seen any transaction 
go down and the only thing he knew was what they said. Now, I still denied 
knowing the man or ever seeing him before. And then Officer Aiken produced 
the money out of his pocket, and he also took out a card. He said, "Well, here 
‘ is the money. I'm going to take your money and show you now that you have 
got the money, that this money is marked." | 


: 147 And I complained right there before Officer King, I said, “That! s not the 
| 
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card you showed me. I said, "The card you showed me in the poolroom, the 
numbers was written along the length," and he said, ''Well, that’s all right, 
it was folded." I said, "How can it be folded and show that way, look that 
way, the number be wrote one way when they was wrote another way in the 
beginning? Officer King looked at it, and I thought then that maybe he would 
protest it, too, but he didn’t. He didn't say anything. So he took the money, 
counted out three $1.00 bills from it, and that's the only way I know it could 
have been the money that he took from me, except that he counted $57.00 
which he took from me, $57.00. I don't know whether it was the money I 
had when I went there or whether it could have been the change or anything. 


That is why I pressed the argument there. And he had me to sign for the money 


right there in the narcotic office, that was about 6:30. That is when he gave 
the money back to me. Now, in the poolroom when I went there, I went there 
with about $47.00, and we played three games. The fellow, he hada pretty 
148 nice game, and I think my game was good too, but he couldn't shcot as 

good as I. So we played two games for $2.00, the fellow and I, and we had 
some single bets on the side. I was betting single bets on the side, and I 
don't know who they were, except all I know is where I placed my bets. 

Now, after that I put my money in my pocket and I didn't know how much 
I had acquired until after I was taken down to headquarters and he told me 
that I had $57.00. So, in other words, as I was winning, and making the most 
out of it, a couple of fellows betted with me and some others betted against 
me. The majority was betting against me. 

Q. Were there other people in the poolroom betting with you? A. Betting 
on my Side or betting against me. 

Q. Well, betting with you? A. Altogether it was about seven of us in- 
volved in the betting. 

Q. Where were those games? A. They were standing on the side, on the 
bench, watching the game. 

Q. Do you know Robert Warren? A. I had seen him. 

Q. Did you have anything to do with Robert Warren on the evening or the 
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149 day of August 8th? A. On that night, no, sir. 
Q. How many pool tables in this poolroom? A. This poolroom has five 
tables. 
Q. How many people were in there, approximately, the evening of August 
8th? A. All the tables were occupied and there were occupants standing 
around. I would say around 20 people. It was on Thursday night. 





Q. Did you sell any narcotics on the evening of August 8th? A. No. 
Q. Did you possess this bottle that was introduced in evidence at any 
time? A. No. Ihad never seen that bottle until that man showed it to me 


there. | 





Q. How many officers got out of the car? A. I will say, two, three -- 
I will say at least five officers or more. See because -- 
Q. Was King with them? A. At no time had I seen King until that night -- 
that following morning, rather, in the narcotics office. | 
150 THE COURT: Did you understand the question? Maybe I didn’t. I under- 
stood you, Mr. Dwyer, to ask if King was one of the five officers who p got out of the car. 
MR. DWYER: Yes, Your Honor. 
THE COURT: Do you understand the question? 
THE WITNESS: Yes, sir. 
At no time did I see Officer King. 
BY MR. DWYER: 
Q. Until the next morning? A. Until the next morning. | 
MR. DWYER: That is all. You may inquire, Mr. MeLaugiiin. 
CROSS EXAMINATION | 
BY MR. McLAUGHLIN: | 
Q. How many nights a week do you go to that poolroom ? A. I have been 





| 
| 
! 


to the poolroom, I will say, maybe 15 times in all. : 
Q. Wit? A. Maybe 15 times in that year. ! 
Q. Well, do you make a living shooting pool? A. I have had a pretty 
nice game at times, but I did not make my living shooting pool. 
Q. You have heard the term "pool hustler," haven't you? A. Yes, I do. 
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Would you consider yourself as such? A. Well, no. 
What? A. No. 
All right. In July and August of 1957, how were you living? A. Working. 
Where? A. At Super -- at Super Junk Yard. 
What? A. At Super Junk Yard. 
All right, what kind of work did you do there? A. It was a labor jm. 
What? A. A labor job. 
Well, did you receive a certain salary every week? A. I received 
a salary by day. It was no permanent -- 

Q. Were you paid by the day? A. It was not a permanent job. 

Q. What? A. It was no permanent job. In other words, as a favor to my 
‘uncle, he worked there, his name is Wade, and this guy that be the formerman, 


GOH OG GOH LO 


he let me come down and let me work, you know. 

Q. In other words, you could work when you felt like it and if you didn't 
feel like going to work you didn't go to work; is that right? A. In a way that 

152 was right. 

Q. In other words, if you were short of money, you would work that day? A. No. 

Q. And if you didn't need the money you wouldn't work; would you say that? 
A. You see, I had to have the job. 

Q.. What? A. I had to have the job. I was trying to get it permanently. 

Q. But you didn’t receive any certain amount of pay every week, did you ? 
A. I averaged a whole week. 

Q. In other words, you were paid by the day; isn't that what you said? 
A. Yes, sir. 

Q. Are you the same Joseph Willis who in 1952 was convicted of stealing 
from the mail? A. Yes, sir. 

Q. And are you the same Joseph Willis who in 1953 was convicted of 
forgery, was it, and uttering? A. Yes, sir. 

Q. Now, you say on July the 23d you saw Philips; is that right? A. He 
approached me. 

Q. That is whatI say. A. Yes, sir. 

Q. He approached you? A. Yes, sir. 
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Q. And he approached you about what time? A. It was in the evening. 
I could not say definitely what time. | 
Q. When he approached you it was around the same sealizeach that we are 
talking about; is that right? A. Yes. | 
Q. What? A. Yes, it was down near the corner of A Street. 
Q. Allright. Now, at that time you were not in the aie | shooting 


pool, were you? A. No, sir. 





Q. In other words, you were outside the poolroom? A. I hadn't even 
been in the poolroom. : 

Q. Iknow, but I meant, you were in close proximity -- well, I won't use 
the word "proximity" -- you were close to the poolroom, weren't you? A. Yes, 
sir. : 

Q. Well, if I used the term ‘Were you hanging around the poolroom ?" 
would you answer that? A. That would not be right. Q. What? A. That would not be rig 

Q. And if I said to you that the poolroom was your hangout, how would 
you answer that? A. That would not be right. | 

Q. Now, how often had you seen Philips around that poolroom ? A. Sev- 
eral times. | 

Q. Would he shoot pool in there? A. I would say I have been in the pool- 





room about 15 times; I don't believe I have seen him shooting there. 

Q. You never saw him shooting pool. In other words, ycu never shot 
pool with him? A. No, sir. | 

Q. During that period of time did you have a speaking acquaintance 
with him? Would you say "hello" every day? A. I would see him, but it 
wasn't no speaking acquaintance. 

Q. In other words, you never said hello to him, or he never ts hello to - 
you; is that true? A. Yes, sir. | 


| 





Q. He never mentioned the weather, or anything like that, to you? A. 
No, sir. | 

Q. So that you would say that prior to July the 23d of 1957 that you and 
Philips were practically total strangers? Would you say that? A. Except by 
sight. | 
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Q. And on July the 23d, for the first time, Philips came up ami asked you 
some questions; is that right? A. Yes, sir. 
Q. What was that question? A. He asked me about do I know Jean, Betty 
Jean. : 

Q. Betty Jean. A. I said "Yes." 

Q. Was Betty Jean -- A. And he asked me do I go with her. 

Q. Yes. A. Itold him no, just like that, and it puzzled me why he would 
ask me like that. 

Q. Surely. A. And that was all to that. 

Q@. Were you going with Betty Jean? A. No, but I had been seeing her. 

Q. What? A. No, but I had been going around -- we had been going 
together but we broke up. 

Q. You had been seeing her before that; is that right? A. Yes, I had 
been seeing her before the 23d. 


156 Q. Well, did you have any information or knowledge at all how Philips 


knew that you were going with Betty Jean? A. He could have seen me with 
her. I came from her house with her to the store. 

Q. And was that near -- A. The store was on the corner d the poolroom, 
15th and East Capitol Street. 

Q. In other words, if he was by the poolroom, he could see you walking by 
with Betty Jean; is that right? A. Yes, sir. 


Q. You are sure he didn’t have some conversation with you about narcotics? 


A. No, sir. 

Q. Now, when he talked to you, it was about what time? A. I can't recall 
what time it was. I know it was in the evening. 

Q. Well, if I told you it was about 8:30, would that be correct? A. I 
couldn't say, sir. 

Q. Well, would you say it was wrong? A. It could be right. 

Q. What? A. It could be right. 

Q. How long did he stand there talking to you? A. No more than it takes 
a person -- "Do you know Betty Jean?" I said "Yes." "Is that your girl?" I 


F~ 


131 | 
told him ''No.". He said a few more words -- in other words, about a minute. 
157 Q. Did you notice where Philips went after he had that conversation with 
you? A. He went back to a fellow. | 
Q. Back to afellow? A. Yes, sir. | 
Q. You saw King here in court, didn't es A.. Well, I never paid the 
fellow any mind except I figured it was some -- some -- that is: why it dawned 
on me about the question he asked me, why I paid strict attention, because it 
was strange to me, and I remember the answer to that. ! 





Q. In other words, when you say he asked you that question and then went 
back to that fellow, you had some suspicion of him? A. Yes. _ 
Q. What? A. Yes, I though maybe the fellow might have asked him to ask 
me did I know the girl, and that was all there was to it that way. It was only 
in respect of one fellow going with another girl. That is the only way I looked 
158 at it. 
Q. So when Philips walked back to this fellow you became suspicious? 
A. No. I just continued on my way. 
Q. Well, I will put it this way: When Philips went back to this fellow, 





it raised some question in your mind as to what he was doing, did it not? 


A. Not necessarily. 
Q. What? A. Not necessarily. | 
Q. Well, what did you just -- A. The only question that -- the only sus- 
Picion -- the only thing in my mind concerned Philips, his reason as to why 





he would come to me and Say that, when we had never said "hello." 
Q. Would you say that the fellow that Philips went back to was not King ? 
A. I don't know. 
Q. What? A. I don't know. I didn't pay the fellow that me attention. 
159 Q. In other words, it could have been King; is that true? A. It could 
have been. : 
Q. And then when Philips went back to this fellow, did they both leave that 
neighborhood? A. I don't know. I told you I was on my way to around A Street, 
and I continued walking and didn’t look back or look forward; just went on my 
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way. That was over, except in my mind, just why he said that. In fact, I asked 
the girl about it. 

Q. You what? A. I asked the girl. 

Q. What girl? A. Betty Jean. 

Q. Oh, were you still on speaking acquaintance with Betty Jean? A. Yes. 

@. And where did Betty Jean live, a block from the poolroom? A. No, 
she lives on A Street. She lives in the 1700 block of A Street. 

@. Well, how far is that from the poolroom -- I have no idea. A. Two 
or three blocks from the poolroom. 

Q. Two or three blocks from the poolroom; right? A. Yes, sir. 

160 Q Now, let us talk about August the 8th. Was Betty Jean your girl at 
that time? A. No, sir. 

Q. What? A. No, sir. 

Q. Well, what time did you go to the poolroom on August the 8th? A. 

I arrived there about nine, or five minutes after nine. 

Q. Five minutes after nine? A. About nine, or five minutes after, or a 
little before -- between that time. Somewhere between five minutes to nine and 
five minutes after nine. 

Q. Five minutes to nine? A. That’s right. 

Q.. And this is at nighttime; isn't that right? A. This is at nighttime. 

Q. Well, then you shot pool? A. Yes, sir. 

Q. And I think you said you shot four games of pool? A. I said I shot 
three games, and I was waiting on the attendant for the rackman to rack the 
game for the fourth game of pool when I was arrested. 

Q. And then I believe you testified that when you were brought to police 
headquarters you looked at the clock; is that what you said? A. It said 9:30. 

161 Q.. And it was 9:30? A. Yes, sir. 

Q. Now, are you telling us that you shot three games of pool -- A. Yes, sir. 

Q. -- from the time that you went in that poolroom until the police came 
in? A. Yes, sir. 

Q. Now, again, what time did you go in the poolroom -- 9:30? A. Between 
8:40 and -- I will say 8:40 or 8 -- 
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Q. That is a quarter to nine? A. A quarter to nine, or five minutes 
to nine. | 
Q. And the police came in at what time?. A.. Around 9:15, or something 
like that. | 
Q. 9:15? A Yes. | | 
Q. In other words, the police arrested you and searched you in the pool- 
room, and all, and then put you into the wagon and brought you to police head- 
quarters, all within 15 minutes; is that what you are saying? A Give or take. 
162 Q. What? A. Yes, sir. 
Q. And are you saying now that you shot three games of pool? A. Yes, 





sir. 
Q. From five minutes to nine, to 9:15? A. Yes, sir. 
Q. What? A. Yes, sir. | 
Q. Now, how many people were shooting in this game of pool? A. Two; 
me and the other fellow. ! 
Q. What is your general run? A. Now, the time limit -- | 
Q. What? A. The time limit in games -- We are not making points. 
Points is a game tint consists of a number of balls to be made, a will 
take time. 
Q. That is straight pool? A. That’s straight pool. Now, eight-ball, which 
is the common game where you run from the one ball up to the eight ball, each 
point, or even go from the nine ball to the fifteen, and there is also known as 
one-ball, which is a game a man can run off similar to rotation but only nine 
163 __ balls is used instead of 15 balls. ! 
We was playing proposition pool.. We had a given ball to make, and this ball 
was made -- this ball would be placed in the rack but only it would be within 
the number -- inside of the stack. ! 
| Q. Where would it be placed in the rack? A. Inside; in other words, the 
rack is shaped from one to 15. . | 
Q. Yes. A. We would have a ball. Each one would take a nunb ered ball. 
Q. Where would that one ball be placed in the rack? A. Where would the 
one ball be placed? ! 





| 
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Q. Isn’t that what you were shooting, one ball? A. No, we were play- 
ing proposition pool. In other words, the game that you can consist of your- 
self. 

Q. What? A. In other words, the game that you can form yourself. 

For instance, I would take the 15 ball, he will take one ball, but these two 
particular balis are placed in the middle of the rack where it would be hard 
to make from the jump. These balls mve to be made only on bounce. It 
can’t be no luck shot, regardless of the cther balls. In other words, so you 
can also make it from what you would call a kiss shot. In other words, you 
don't have to shoot a cue bar direct at that one, you can shoot at another ball 
-- that was the kiss. In other words, in banking it, we had to bank it, and 
therefore it is a short game but anybody can get it. 

Q. You are saying that that is a shorter game than a good poolplayer 
shooting straight pool? A. It most certainly is. 

Q. Now, you say, about your qualifications as a poolshooter, what is 
your general run in straight pool? How many can you run off at one time? 

A. At one time I can run from seven to nine balls. 

Q. From seven to nine balls? A. Yes, sir. 

Q Is that your average? A. I would say my average would be about five. 

Q. About five? A. About five. 

Q. Well, that is not too good, is it? Now, getting back to this pooltable, 
you say that when you are shooting, why everybody was gathering around your 
table taking side bets? A. Not everybody. 

Q Well, eight or ten people? A. Maybe a couple of other fellows that 
wasn't betting there but the poolroom was crowded. All five of the tables 
were being played on. Boys was betting in other games too. 

Q.. When you went in there with $47.00 -- isn’t that right -- A. Yes, sir. 

Q. And when the police came in you had $57.00? A. Right. 

Q. So that you made $10.00 within that short period of time? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. Now, how far is this pool table from the front door? A. This pool 
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table I was playing on? I can draw it. | 
Q. No, give us some distance. In other words, the front door is where 
you are? A. Yes, sir. | 
Q. Ya understand. A. Yes. | 
Q. Now, how far would the pool table be back in the poolroom? A. In 
other words, if this were the front door, and you come in the front door here, 
this here along in here -- in other words, we will use this here|as the front 
door -- : 
166 Q. No, just let us say this, so we will all understand it, see: This is the 
front door right here -- you understand? A. Yes, sir. | 

Q. Now, I am standing at the front door. Now, tell me when to stop walk- 
ing when I reach that pool table? A. You have to make a turn. You have to 
make a left. : 

Q. All right, I will make a left turn (making left turn.) A, And walk up. 
Then you reach the pool table. | 

Q. Tell me when I reach the pool table. A. I said if you had made a 
left turn. In other words, you walk in the door and make a left turn, you are 
at the table I was playing on. If you walk back you walk into the other tables. 

Q. Now, you know what one foot is, two feet, three feet ? A. Yes, sir. 

Q. How many feet is the frort door from that pool table? A. Approxi- 
mately about between six and seven feet. | 

Q. About six to seven feet back; is that right? A. Yes, sir. 

Q. When the police came in there, weren't you still shooting pooi? A. 

167 No, sir. | 

Q. Didn't you have the pool cue in your hand? A. I was standing in the 
doorway. | 

Q. With the pool cue in your hand? A. With the pool cue and the soda 
bottle in my hand. : 

Q. Well, now, what was happening to the table? Was the than racking them 
up or was it during intermission, or what? A. Our table was vacant. The man 
that was racking balls was racking at another table. That is why I had the time 
to come over and stand in the doorway to finish drinking my soda. 
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Q. So you were in the doorway waiting for the man to come and rack 
up the balis; is that right? A. Yes, sir. 
Q. Where was the fellow that you were playing with? A. Standing back 
up there at the table. 
Q. What? A. Standing back by the table; or, in other words, by the wall, 
near the table. 
Q. Were those fellows still standing around that were putting up the side 
bets? A. Those fellows were still there. 
Q. Still you walked away from all that and stood in the door? A. The 
bets had been collected when the game was over. 
168 Q I see. Weren't they laying bets on the next game coming up? A. 
You lay that as you come in, the game starting, and maybe they ain't gonna 
bet. 


Q. Isee. But you didn’t stand talking around to them, whether or not . 
they were going to bet on the next game? A. No, sir. 
Q. Nothing like that happened? A. No, sir, because I just took for 


granted -- see, I wasn't in there, as I say, to actually try to make a living, 
like you said. I stopped there because after I called this girl the phone was 
busy and I got engaged in the game and I saw I would win a game or two, and 
just as I was winning I just kept playing. 

Q. In other words, you forgot the girl? Is that right? A. Well, ina 
way, because I was winning. 

. @ Then when Officer Aiken came in, he told you you were under arrest, 
didn't he? A. Yes, he come right in, he came up to me at the doorway and he 
told me I was arrested right here, standing out on the street, on the sidewalk, 
and told me to put my hands in the air. 

169 Q. Then he told you to hold your hands up, didn't he? A. He told me to 
put them in the air high and keep them that way. 
Q.. What? A. He told nme to put both of them in the air high and keep them 
up there. 
Q. Then did you pick up this bottle off the floor? A. No, then he put his 
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hand in my back, in my pants, jacked ne up and put his other hand on my 
shoulder, and told me I had better not move that cue stock or the soda bottle 
and he walked me back in the pool room. Now, half-way in that pool room is 
when I felt his hand give off of my shoulder and I could feel a tug -- I don't 
know what he was doing, but he was so close up to me, but when I looked 
around le was stooping over. That is when this officer hit me in the back. 
He told ne to "Stand up there, get up around there." | 

Q. Was it when you were stooping over that he cane up with the bottle? 
A. That is when he was stooping over,.he came up with the bottle then. 

Q. When be stooped over and came up with the bottle, how dose to you 
was it? A. It was more to him. He was behind me. | 

Q. Wasn't he right beside you when he picked it up? A. He had me in 
the back. He was walking with me.in the back. For instance, this is me here 
‘and this is him, and he reached like this here and when I looked around I had to 
look back at him. That is when I was hit in the back. 

Q. Then did he show you this bottle? A. He picked it up. fe said, "Is 


this yourn?" I said, ''No, it is not mine." He said, "What is your name ?" J 





said, "My name is Joe."" He says, ''This is yourn." And no more was said 
about the bottle. | 
Q. Then you said a short time after that they brought Philips in there. 
Is that what you said on direct examination? A. All along during this time 
other officers -- some more -- two people were being brought in there. 
Q. And they brought in Philips? A. Philips came in. 
Q. What? A. Philips, and another fellow. | 
Q. You say it was Philips? A. That is the one that was on the charge 


i 
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with me, the boy that was on the charge. 
Q. Wasn't it Robert Warren? A. No, the boy that is supposed to be, 
171 alleged something between him and I on the 23d. | 
Q. No, we are talking about the 8th in the poolroom. A. well, that night, 
that is the boy that they brought in there. | 
Q. They brought in a boy on the 8th in the pool room? A. Yes, sir. But 
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172 gether. They arrested 21 people that night. 


173 ROBERT WILLIAM WARREN, 
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Robert Warren, I never seen him at all on the 8th. : 
Q. You saw Philips on the 23d, didn’t you? A. I saw him that day. 
Q. Now, wasn't it Warren that they brought in to the poolroom? A. No, 
sir. q 
Q. On the 8th? A. It was Philips they brought in the poolroom on the 8th. 
Q Isn't Warren the one that is charged with you with a transaction on 
August the 8th? A. So they claim, yes, sir. 
Q. What? A. Yes, sir. 
Q. Now, did you see Warren on August the 8th? A. No, sir. 
Q. You never saw him around there at all? A. Never saw him at all. I 
saw Warren the next morning with his head all bandaged up. All of us was to- 


Q. How do you know that? A. They was talking about it; it was in the 
papers on the next morning, and 17 of them -- when I got down there, 17 of them 
was there. 

Q. Then the police officer Aiken took this money from you, didn't he? A. 
Yes, sir. 

Q. And he told you at tt time that some of that was marked money, 
didn't he? A. He did. 

Q. Did he tell you that Warren had just previously made a transaction 
with you? A. No, sir. 

Q.. What? A. No, sir. 

Q. He didn't tell you anything at all about that? A. No, sir. 

MR. McLAUGHLIN: That is all I have to ask him. 

MR. DWYER: Step down. 

(The witness left the stand.) 

MR. DWYER: Robert Warren, please. 

Thereupon 


called as a witness for and on behalf of the defendant, having been first duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. DWYER: 

Q. What is your name and address, sir? A. 4624 New Hampshire Avenue, 
Northwest. . | 

Q. What is your name, sir? A. Robert William Warren. — 

Q. Now, you were charged in this court in a criminal indictment, No. 
1040-57, with selling certain narcotics to a police officer named Charles P. 
King. Is that afact, sir? A. Yes, sir. | 

MR. DWYER: If Your Honor please, I think the record should indicate 
that he had counsel but that the case against him was disposed of, so anything 
he says cannot be used against him. ! 

THE COURT: All right, sir. 

BY MR. DWYER: | 

Q. That case was disposed of, was it not? A. That's right, 

Q. It is not pending any more? A. That's right. | 

174. THE COURT: Let me interrupt just to say, gentlemen, notwithstanding 

that, if you reach a point where you think anything you might say might tend 
to incriminate you, you not answer, and we will go into it. | 

BY MR. DWYER: 

Q. In that indictment, sir, you were charged specifically with, on August 
8, 1957, selling two capsules of narcotics to Officer Charles P. King. Is that 
afact, sir? A. That's right. | 

Q. And it is my understanding that at the time your case was called you 
did admit doing just that, did you not, sir? A. That's right. | 

Q. Now, you haven't got to answer me now if you don't want to, if you 
feel it is going to incriminate you. You understand that: Now, did you in fact 
sell narcotics to Officer King at that time ? A. Yes, sir. : 

Q. Did you buy narcotics from Joseph Willis at that time ? | A. No, sir. 

Q. Do you know Joseph Willis? A. By being in jail. 

Q. Did you know him back on August 8, 1957? A. Ihad seen him a few 
times but didn’t know his nane that night. 





| 
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175 Q. Did you see him that night, that day? A. I didn't, no, no, sir. 
Q. Did you have anything to do with him on that day? A. No, I didn't. 
Q. Now, what time were you arrested that evening, sir, as near as you 
can recollect? A. About a quarter to nine. 
Q. And who arrested you? A. Aiken. 
Q. And then did there come a time when you were taken to the police 
headquarters? A. Yes, sir. 
Q. Did Aiken go with you? A. No, he didn't. 
Q And did you go directly from the scene of your arrest to police head- 
quarters? A. Not directly. About a half-hour later. 
Q. I'm sorry, I didn't hear you. A. About a half-hour later. 
Q. What happened in the interim? A. They was calling the police car, 
for the patrol wagon, and I had to wait. 
MR. DWYER: Your witness. 
176 CROSS EXAMINA TION 
BY MR. McLAUGHLIN: 
Q. You pleaded guilty, did you not, Robert? A. That's right. 
Q. And you have been sentenced? Isn’t that right? A. Yes, sir. 
Q. So that as far as you are concerned the case is all over as to you; 
is that right? A. Yes, as far as my -- 
Q. Now, on this night of August the 8th when you met Officer King, do you 
remember the date? A. Yes, sir. 
Q. What? A. Yes, sir. 
Q. How cd you remember the date? A. The date I was locked up on. 
Q.. What? A. That was the date I was locked up on. 
Q.. Where did you me et Officer King on that night? A. I met him three 
or four times that day and night. 
Q. Now, did you nme et him down there at Joe's poolroom? A. Twas com- 
ing out of the poolroom when King was driven up. 
Q. At the tine that you came out of the poolroom where did you see King? 
177 -.A. Parked in front of the poolroom. 





» 41 | 
Q.. What? A. Driving up. He was getting ready to park in front of the 
Q. Now, how often do you go in that poolroom? A. Well, I was born and 
raised around that neighborhood. I made it a regular habit ening back and forth 
in there. 
Q.. So that you were around that poolroom practically all the tine ? Would 
that be a fair statement? A. That's right. 
Q. What? A. Yes, sir. | 
Q. And so being around that poolroom practically all the time you know 
all the fellows that shoot pool in there, don’t you? A. Iknow the fellows 
that hang in there regular, yes, sir. 
Q. In other words, there are also a lot of pool hustlers around down there, 
too, aren’t there? A. I don’t know so much about that. 
Q. What? A. Not too particular, I don’t guess. 
| Q. Let's put it this way: You have a speaking acquaintance with the fellows 
that go in there quite often, don't you? A. 7 sir. 
Q.. What? A That's right. | 
Q. Now, when Officer King met you on August the 8th did. n heii you 
some money? A. Not right then and there. 
Q. Well, did there come a time when he gave you some orem: is that 
right? A. That's right. 
Q. And that money was for the purpose of pur chasing nar egtics? A Yes, 


| 
| 
| 
| 
| 





Q. Now, at the time that Officer King gave you the monies you didn't have 
the narcotics on you, did you? A. No, I didn’t. 

Q@. In other words, you had to go some place to get it; n't hat true? 

A. That's right. 

Q. Now, did Officer King, after he gave you the money -- did he drive 
you into the vicinity -- what I mean by "vicinity" -- did he drive you near the 
poolroom? A.. We was in front of.the poolroom, and he drove me away from 
the poolroom up to Lincoln Park. 
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179 Q. Amd is that when he gave you the money? A.. When we was driving 
off he gave me the money, I think. I don't really recall when he gave me the 


money. 
Q. And then did you come back near the poolroom to make a purchase 
from this party? A. Yes, I did. 
Q. What? A. Yes, I did. 
Q. In other words, the person who you bought these narcotics from hung 
around that poolroom; is that right? A. He cane in there quite often. 
Q. Came in there quite often; is thattrue? A. Yes, sir. 
Q@. So after Officer King gave you the money, he drove you back into the 
vicinity of the poolroom, near the poolroom; isn’t that right? A. That's 
right. 
Q. And then where did he let you out af the car? Maybe I will phrase 
it this way: How far away from the poolroom did King let you out of the car 
to make the purchase? A. Right by the curb. 
@. Then when you got out of the car did you see the fellow you were going 
to buy from? A. Not then and there. 
Q What? A. Not right then, when I got out of the car, I didn't see him, no. 
180  @ Where did you have to go to see the fellow that you made the buy from? 
A. All the way back to the back, on the back table. 
Q. On the back table in the poolroom? A. That's right. 
Q. And when you went back there to make the purchase from that fellow, 
did the fellow have the stuff on him? A. Yes, he did. 
Q. He just put it in his pocket and handed it over to you? A. That's right. 
Q. You and that fellow didn’t come out of the poolroom? A. Not together. 
Q.. What? A. I came out and got back in the car. 
Q. You came out and got back in the car and turned it over? A. Yes. 
.Q Are you telling us now, today, Robert, that prior to August the 8th 
and August the 8th of 1957 that you didn’t know Joe Willis? A Not personally, 
no. I have seen him afew times. I didn't know him personally. 
@. Where would you see him? A. Where didI see him? 
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181 Q. Yes. A. Well, he got an uncle that lives around there and I used to 
see him come around the poolroom, around that way. | 
Q. You never saw him in the poolroom? A. I never noticed. 
Q. You never saw him in there shooting pool? A.. Well, that night it was 
very crowded inside the poolroom, ani the boys was betting and carrying on, 





so I, you know, figured anyway -- 
Q What? A Isay that night in the poolroom it was nea crowded in 
there. I really can't say whether he was in there or not. ! 





Q. Would you say there was a lot of betting going on in there? A. Yes. 

Q. Was there betting going on, on all tables, ar just one table? A I 
couldn’t say. One or two. I don't know. : 

Q. What? A. I think the front table. I don't -- | 

182 Q. The front table? A. I wasn't in there no more than five or ten minutes, 

if that long. ! 

Q. My question is this, Robert: Prior to that date of dal the 8th, you 
know, before August the 8th, you were in the habit of going in that poolroom 
practically every night, weren't you? A. Well, after I lost my job, yes. 

Q. And are you saying that prior to that time that you never saw Joe 
Willis in that poolroom? A. I can’t recall seeing him in there, 

Q. How did you know that he had an uncle that he would go to see? A. I 
had talked to him before. | 

Q. Before when? A. Passing up and down, we have spoken, and I have 
talked to him. | 

Q. Imean before August the 8th. A. Before August the 8th. 

Q, You would talk to Joe Willis? A. I have talked to him before, yes. 

Q.. And you discussed about what he was doing down the re in that neigh- 
borhood? A. Not particularly. | 

Q. Well, what occasion would he have to tell you as to why he was down 

183 in that neighborhood? A. Well, we wasn't discussing why he was down in 

the neighborhood. He told me he had an uncle or somebody around there. I 
don’t know particularly what he said about who he had. | 
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Q. You are sure he didn't tell you he had a girl, Betty Jean? A Betty 
Jean? 

Q. Yes. Do you know Betty? A. I have seen her. 

Q@. Did you see her with Joe Willis? A. I have seen her with Willis before. 

Q What? A. Yes, sir, I have. 

Q. So that prior to August the 8th you knew Joe Willis pretty well, didn't 
you? A. I didn't know him well at all. 

Q. Well, you knew he had an uncle down there, didn't you? A. I just knew 
him enough to talk and speak to him, but didn’t know him well. 

Q. You knew he was going with Betty Jean? A. I have seen him with her. 
I don't know. 

MR. McLAUGHLIN: That's all. No other questions. 

MR. DWYER: That’s all. Step down. 

* * * &* © *&* KX * 

THE COURT: Does that mean that with him you will close your case? 

MR. DWYER: Yes, Your Honor. 

THE COURT: Do you have anything more? 

MR. McLAUGHLIN: No, Your Honor. 

THE COURT: Do either of you have any particular instructions or requests? 

MR. McLAUGHLIN: No, Your Honor. 

MR. DWYER: Well, Mr. Levine showed me a very good requested instruc- 
tion that he had on reasonable doubt that I would request, about grave suspicion 
not affecting -- 

THE COURT: I will certainly give that. 

MR. DWYER: That is the only thing I can think of right now. 

THE COURT: I will give the regular ones, and if you do think of anything 
material I will be glad to hear you. 

MR. DWYER: Thank you. 


* * * * *&* & * * 


186.. MR. DWYER: If Your Honor please, Officer Miller is tied up before the 
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Grand Jury but Mr. McLaughlin has agreed to stipulate that this picture 


> was taken in the normal course of events by the Metropolitan Police at the 
? time the defendant was arrested. In the picture there is a plaque indicating 
*| "Metropolitan Police," and the date that the picture was taken. In view of 





that -- if that is true -- is that correct? | 
MR. McLAUGHLIN: I understand it will show that the pi cture was taken, 
I believe, on August the 9th of 1957 of the defendant by the Metropolitan Police 


Departne nt. 
+ MR. DWYER: With that stipulation, Your Honor, I would a that this 
7 picture be admitted in evidence. 


THE COURT: Any objection, sir? | 
MR. McLAUGHLIN: No, Your Honor. | 
THE COURT: Ladies and gentlemen, here again we have a stipulation 
in the interest of time, and if there is no objection it is minimal Defendant's 
Exhibit No. 1, and it is received. 
4 MR. DWYER: Thank you, Your Honor. 


‘ (Thereupon photograph was marked 
Defendant's Exhibit No. 1 for identifi- 
cation, and received in evidence. ) 


THE COURT: You may show it to the jury. 








. * * * * * ek *K * 
» 209 JUDGE'S CHARGE TO THE JURY | 
“ad THE COURT: Ladies and gentlemen, we have just about sRaehed the 

7 point in this case when it will be your duty to retire to the jury room, select 


your foreman, and determine the guilt or innocence of the defendant who 
! stands charged before you in three indictments, one charging him alone, the 
other charging him with an additional defendant. | 


b You know by now it is the duty of the Caurt to instruct you as to the law 
> of the case, meaning by that the rules and principles applicable to the particu- 
, lar case on trial, and that you are bound and obligated to follow those rules 


: and principles in the determination of the issues which come before you for 


solution. 
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On the other hand, you ladies and gentlemen are the sole judges of the 
facts, and it will be for you to determine all issues of fact from the testimony 
adduced from the witness stand and reasonable inferences to be deduced from 
proven facts. Counsel for the Government and counsel for the defense have 
the right to make opening statements indicating to you what they hope they 
may be able to show for their respective sides, and at the conclusion of the 

210 case, to sum up, as we say, indicating to you what they believe in fact 
they have been able to show for their respective sides. 

The Cart states to you, however, neither statements of Government counsel 
or defense counsel constitute evidence in the case. Hence, you will determine 
this case solely from the evidence adduced from the witness stand. 

Further, if your recollection be at variance with the District Attorney's 
recollection, defense counsel's, or for that matter, the Court's recollection, 
as to facts, it will be your recollection which will control, you being the sole 
judges of the facts. 

The mere fact that a defendant has been indicted, as indicated by the 
papers which I have displayed to you, is not to be construed by you as evidence 
in the case. It is not. The sole purpose of an indictment or indictments is to 
advise the defendant of the charge or charges which he must face when the case 
comes on for trial. They do not constitute evidence. 

Every defendant in a criminal case is presumed to be innocent, and this 
presumption of innocence attaches to the defendant throughout the trial. 

The burden is on the Government to prove the defendant guilty beyond a 
reasonable doubt and if the Government fails to sustain this burden then you 

211 must find the defendant not guilty. 
You may not speculate or conjecture as to his guilt. 


I will further tell you that mere suspicion, no matter however grave, is 


not sufficient on which to base a conviction, but you may draw all reasonable 

inferences from the facts which have been proven. | 
You.may well ask what is mean by the phrase "a reasonable doubt." It does 

not mean any doubt whatsoever. Proof beyond a reasonable doubt is proof to 

a moral certainty and not necessarily proof to an absolute or mathematical 
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certainty. It is a doubt which is reasonable in view of all the evidence. 
Therefore, if after an impartial comparison and consideration of all the evi- 
dence in the case, you can candidly say that you are not satisfied with the 
guilt of the defendant, then you have a reasonable doubt; but if after such im- 
partial comparison and consideration of all the evidence, giving due considera- 
tion to the presumption of innocence which attaches to the defendant, you can 
truthfully say that you have an abiding conviction of the defendant's guilt such 
as you would be willing to act upon in the more weighty and important matters 
relating to your personal affairs, then you have no reasonable doubt. 
212 In courts as well as in all other affairs of life, when we are called upon 

to determine disputed questions of fact, there are two kinds of evidence upon 
which our conclusions may be based. One is called direct evidence, and the other 
is called indirect or circumstantial evidence. ! 

Direct evidence, for example, is evidence of a witness himself as to what 





he saw or heard as an eye witness of the offense under inquiry. | 
Indirect evidence is supplied by testimony as to facts and circums tances 
which tend to show that the offense under inquiry has been committed, and by 
whom it was committed. | 
In other words, circumstantial evidence, or indirect evidence, is composed 
of proven facts which raise a logical inference as to the existence of a fact 
that is in issue in the particular case and which by experience have been found 
to be so associated with that fact that in the relation of cause and effect they 
lead to a satisfactory conclusion. | 
A simple example of convincing circumstantial evidence is the track of 
an animal in the snow. If you see rabbit tracks you know a rabbit has been 
there just as well as if in fact you saw the rabbit. | | 
Both kinds of evidence, direct and circumstantial, have been introduced 
in this case; both kinds of evidence are equally entitled to consideration by the 
jury. Sometimes, in fact, a jury may consider that indirect or circumstantial 
213 evidence is stronger than direct evidence, but whether the evidence be 
direct or circumstantial or a combination of the two, the rule of law is that 
before you may find the defendant guilty you must find the evidence proves 
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guilt beyond a reasonable doubt. 

Inasmuch as you are the sole judges of the facts, so too are you the 
sole judges of the credibility which is to be attached to the testimony of 
the various witnesses who appeared before you. In determining whether to 
believe the testimony of any witness, and in weighing his testimony, you may 
consider his demeanor on the stand, his manner of testifying, whether he im- 
presses you as having an accurate memory and recollection, whether he 
impresses you as a truth-telling individual, his apparent candor and fairness, 
or lack of it, the interest which he has in the result of the trial of the case, 
if any, his bias and prejudice for or against the defendant, if any be shown, and 
his opportunity of knowing the facts and circumstances about which he has 
testified, and then from all these facts and circumstances it becomes your 
duty to give the proper weight to the testimony of each and every witness who 
has appeared before you. 

The Court further instructs you that while the law makes a defendant a 
competent witness in this case, yet you have the right to take into consideration 
his situation and interest in the result of your verdict, and all the circum- 

214 stances which surround him, and give to his testimony such weight as 
in your judgment you deem it fairly entitled to. 

There has been introduced in this case testimony to the effect that this 
defendant has been heretofore convicted, I believe, of two crimes. The Court 
states to you that such evidence is not evidence of guilt as to the charges 
which he is facing here today; it is not. The sole purpose of the introduction 
of a prior record in a case is for use by you in passing upon the credibility 
to be attached to the testimony of such a person, and that is true whether it 
be a witness or whether it be a defendant. 

I have said to you that this defendant, Joseph Willis is here on trial under 
three indictments, they being Criminal Nos. 1038-57, 1039-57, and 1040-57. 
Inasmuch as the indictments are quite long, I shall summarize them for you. 
I should say by way of introduction, however, that you will be permitted to 
take with you to the jury room the indictments and you will have the detail 
thereof. 
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Now, Criminal No. 1038-57 charges this particular defendant, and alone, 
with violations of the narcotic laws of the United States on August 8, 1957, 
involving 42 capsules containing heroin hydrochloride. | | 

Count 1 thereof charges the narcotic drug was not purchased in the 
original stamped package as required by law. | 

215 Count 2 charges the defendant on the same date with facilitating the con- 
cealment and sale of the same drug, knowing it to have been imported illegally 
into the United States. 

As to the indictment in Criminal 1039-57, you are concerned only with 
Counts 19, 20 and 21, which charge this defendant with three different viola- 
tions of the narcotic laws of the United States by one sale of two capsules 
containing heroin hydrochloride mixture alleged to have been made -- namely, 
the sale having been made -- by the defendant to Charles P. King on July 23, 
1957. | 

You will note that each of these counts names two defendants: William 
F. Philips and Joseph Willis. You are to concern yourself with the guilt or 
innocence only of the defendant Joseph Willis. ! 

Count 19 of that indictme nt charges the sale was not made pursuant to 





a written order as required by law. 
Count 20 charges the sale was not in or from the original seamped pack- 
age as required by law. 
Count 21 charges facilitating the concealment and sale of same heroin, 
knowing it to have been imported into the United States illegally. 
And now as to Criminal indictment No. 1040-57, here again you are con- 
216 cerned only with certain of the counts; in this instance, Counts 16, 17 and 
18. Those counts all deal with an alleged sale on August 8, 1957, by the de- 
fendant Willis to Charles P. King of two capsules ee a heroin hydro- 
chloride mixture. | 
Count 16 charges the sale was not made pursuant to a written order as 
required by law. Counts 17 charges the sale of this same drug and that it was 
not purchased or sold from or in the original stamped package, again as required 


by law. 
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And Count 18 charges facilitating the concealment and sale of the same 
narcotic drug, knowing it to have been illegally imported into the United States. 

There again the defendant Willis is charged along with one Robert W. rh 
Warren, but you are to be concerned only with the charge in so far as it relates 
to the defendant Willis. 

The Court states to you as a matter of law if you find that there was heroin 
hydrochloride, that is a drug prohibited by the United States laws relating to 
narcotics, it being a derivative of opium. 

Count 19 of Indictment 1039-57, and Count 16 of Indictment 1040-57, are 
based on the following provisions of the United States Code, namely: 

"Tt shall be unlawful for any person to sell, barter, exchange or 
217 give away narcotic drugs;” and I have already stated to you that heroin 
‘hydrochloride is a narcotic drug, being a derivative of opium. 
And then that statute goes on further and says 
"Except in pursuance of a written order of the person to whom 

such article is sold, bartered, exchanged or given, on a form to be 

issued in blank for that purpose by the Secretary of the Treasury." 

In other words, it is unlawful to make any sales of narcotics except pursuant’ 
to a written order filled out on a blank form issued by the Treasury Department; 
the purpose of this provision being to control and supervise legitimate traffic 
in narcotics, such as is needed occasionally by physicians, and to suppress 
illicit traffic in narcotics. 

Now, as to Counts 1 in 1038-57, Counts 20 in 1039-57 and Count 17 in 
Indictment 1040-57, these counts are pitched on another provision of the United 
States Code relating to narcotics, and that statute says: 

“It shall be unlawful for any person to purchase, sell, dispense 

or distribute narcotic drugs" which does embrace heroin hydrochloride, 
a derivative of opium, 

* except in the original stamped package or from the original stamped 

package." 

218 In other words, the violations cons:st of purchasing, selling, dispensing or 








Vv 


219 States Code relating to narcotics: 
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distributing a narcotic drug except in the original stamped —_ or from 
the original stamped package. 

Now, the law does not require direct proof of a purchase, sale, dispensing, 
or distribution of a drug for the statute goes further and does provide: 

**tAnd the absence of appropriate tax-paid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this subsection by 

the person in whose possession the same may be found." : 

In other words, if it is proven that the defendant had possession of this 
drug, namely, heroin hydrochloride, a derivative of opium, and that while in 
his possession there were no appropriate tax-paid stamps for those drugs, 
those facts constitute prima facie evidence of a violation of the statute and 
the jury may find the defendant guilty on that charge if it sees fit to do so, 
without requiring any further proof. | 

The remaining counts, in so far as they relate to this sabi lerias defendant, 
namely, Count 2 of Indictment 1038-57, Count 21 of Indictment 1039-57, and 
Count 18 of Indictme nt 1040-57, are based on this provision of the United 








"If any person fraudulently or knowlingly imports or brings any 
narcotic drug into the United States contrary to law, or assists in so 
doing, or receives, conceals, buys, sells, or in any manner facilitates 
the transpar tation, concealment, or sale of any such narcotic drug, 
after being imported or brought in, knowing the same to have been im- 
ported contrary to law, such person shall upon conviction" be punished as 

provided by the statute. 
Here again the law goes on further to state that the Government does not 

have to prove every element of the offense, as the statute analyzes it, but if 

the defendant is shown to have had possession of the narcotic drug, such posses- 





‘ gion shall be deemed sufficient evidence to authorize conviction unless the 


possession is explained to the satisfaction of the jury. 
In other words, if you find that in fact this defendant had possession of this - 
narcotic drug referred to in the indictment, namely, heroin hydrochloride, a 
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derivative of opium, and in the District of Columbia, then from that fact 
alone you are at liberty to find the defendant guilty of a violation of the 
statute without anything more. 

You may have noted that in this statute, all three sections to which I have 
referred are in the disjunctive rather than in the conjunctive. It says ‘'sell" 

220 or "exchange" or "barter." I am using that by way of illustration. You 
might notice in the indictment it is used in the conjunctive. 

The Court states to you it is only necessary for one of those ingredients 
to be proved and of course proven beyond a reasonable doubt. 

In other words, the indictment is drawn in the conjunctive, but it is to 
be treated as in the disjunctive. 

In order for you to find the defendant guilty of any of the counts enumerated, 
you must find that the Government has proven beyond a reasonable doubt each 
and every element of the offense charged. If you find the Government has failed 
to prove any one or more of the essential elements of the various charges, 
then of course you will find the defendant not guilty as to such count or counts. 

There is another principle of law which comes into play in connection 
with the case before you for determination, and that is known as aiding and 
abetting. As to Counts -- and this relates to counts in 1039-57 and 1040-57 
wherein the defendant Joseph Willis is charged with another defendant; and 
this principle of law is as follows: The law provides that any person aiding 
and abetting a principal offender may be charged himself as a principal. 

In order for you to find this defendant guilty of the charges which he is 
faced with, and with which he is jointed with another co-defendant, it is not nec- 

221 essary, if the other essential elements he proved by the Government beyond 
a reasonable doubt, for it to show that the defendant personally committed the 
offense charged in any of the particular counts. But it is sufficient if you find 
that this defendant was acting in concert with another person who did in fact 
commit such offense. 

In other words, under the law, a person who advises or connives in any 
criminal offense, or aids or abets the principal offender, is charged as a prin- 
cipal. But mere physical presence where the offense is committed is not 
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enough to constitute one an aider and abettor. It is essential that the aider 
and abetter share in the criminal intent with the party who actually commits 
the offense. 
Counsel have both said to you, and very properly, that this i is to be 
determined on the evidence -atlduced’ from the witness stand, and the reasonable 
inferences to be inferred from proven facts. They have both said, with due 
respect to each other, that statements made by either or both of! them do not 
constitute evidence. | 
Frankly, they have also said to you that this matter is important not 
only to the defendant but to all concerned. With this statement the Court agrees 
most heartily, so therefore when you go to the jury room you will consider this 


222 case deliberately and carefully, dispassionately and objectively, without 





bias or prejudice for or against the defendant, without emotion and without 
sympathy, and in the light of the instrtictions on the law which I have given 
you, bearing in mind that you are the sole judges of the facts and that you. 
are obligated to follow the Court only as to instructions on the law. 
Has either counsel anything io add? 
MR. McLAUGHLIN: May we approach the bench? ! 
THE COURT: Yes, sir. 
(Thereupon counsel for the parties approached the bench, and i in a low tone 
of voice conferred with the Court as follows:) ! 
MR. McLAUGHLIN: Your Honor, rather than to cause confusion in this, 
I had those three counts typed up separately in those two cases, 
MR. DWYER: I have seen them, Your Honor. I wondered, though, if the 
original indictment should not go to them? | 
THE COURT: Let me ask you this: The thought that occurred to me was 
would it be -- I think we ought to have something to keep them from being con- 
fused, because you, Mr. Dwyer, and Mr. McLaughlin, are more or less in daily 
contact with these things. 
MR. DWYER: Yes, sir. , 
223 MR. McLAUGHLIN: And whether it would be prejudicial to send in all 


1 
! 
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those other counts against him, Your Honor. That is my theory and the only 
theory I had. 

MR. DWYER: No, I think the originals should be available to them. 

THE COURT: All right, sir, if you agree with that -- 

MR. DWYER: I have no objection to this going in also, to help them out, 
but I think the originals should be available. 

THE COURT: Let me ask you this: Do you happen to have a red pencil? 

THE CLERK: Yes, I do. 

THE COURT: Would it be helpful or hurtful if as to the counts in the in- 
dictments where there are other counts not relating to this particular defendant, 
we put a check as to those to which he is involved? 

MR. DWYER: Yes, sir, it might save time. 

MR. McLAUGHLIN: That is all right with me. 


THE COURT: All right, sir. 
MR. McLAUGHLIN: I just did that because some attorneys figure it is 


prejudicial, Your Honor. 

THE COURT: I understand and I appreciate it, and Mr. Dwyer is con- 

scious of it and he feels that it does not, and if he doesn't, why, I haven't 
224 any feeling on it either. 

MR. DWYER: While we are at the bench, Your Honor, I think for the 
record I should renew my motions at this time. I don't think I did at the con- 
clusion of my case. 

THE COURT: Your motion is what, sir, now? For judgment of acquittal? 

MR. DWYER: Motion for judgment of acquittal onthe ground there was 
no testimo ny of a sale, that they would have to speculate that he made the sale. 

THE COURT: I will deny your motion. Now, as to 1038-57, that relates 
to him only, doesn't it? 

MR. DWYER: Yes, sir. 

THE COURT: Now, will you check me so we won't have any question about 
it? I am now going to 1039-57. 

MR. DWYER: Counts 19, 20 and 21. 





THE COURT: 
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That is my understanding too now. Speak wp, Mr. Mc- 





Laughlin, if you have ay question. | 
MR. McLAUGHLIN: No, he has the forms there, Your Honor, before 


him, which I handed in. | 


THE COURT: 
MR. DWYER: 


225 THE COURT: 


226 


MR. DWYER: 
THE COURT: 
MR. DWYER: 
THE COURT: 


All right. And they are the only ones in that one. 
Yes, sir. 

And in 1040-57 -- 
16, 17 and 18, sir. 
And they are the only ones which relate tc him? 
Yes, sir. 





Now, unless somebody has some question I ain going to state -- 


MR. McLAUGHLIN: 16, 17, 18, 19, too, isn’t it in there? 


MR. DWYER: 
THE COURT: 


MR. McLAUGHLIN: I see. 


MR. DWYER: 
THE COURT: 
MR. DWYER: 
THE COURT: 


| 
No. 


No. 19 relates to Robert Warren. ! 


You only had three. | 
Now you are all straight on it. | 
Yes, sir. : 
Now, unless somebody has something to the contrary, I 





will say to them that for the purpose of aiding them in determination, I have caused 


to be marked onthe indictment where there is more than one defendant involved, 


a red mark of the counts with which they are to concern themselves. 


MR. DWYER: 
THE COURT: 
MR. DWYER: 


' 
! 
i 


Fine, Your Honor. 
Is that all? 


Yes, sir. 


(Thereupon counsel resumed their places at the trial table, and the followir 


proceedings were hadin open court:) 


THE COURT: 


Ladies and gentlemen, counsel, I think very pensibly, have 


suggested some way be devised so as to make it easier for you to ascertain. 
the counts with which this particular defendant is concerned: | 

As to 1038 he is charged alone. Of course, you have those two counts to 
determine the innocence or guilt as to this defendant. : 
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In 1039-57 this defendant is involved in three counts, and they have been 
marked merely by a red check on the margin. 

And similarly as to 1040-57, he is involved in, or charged, I should say, 
instead of "involved" in three counts which have been similarly marked by 
a red pencil. Is that clear, gentlemen. 

MR. DWYER: Yes, Your Honor. 

MR. McLAUGHLIN: Yes, sir. 

THE COURT: Now, I think the next thing for us to do is for the two alter- 
nate jurors to be excused, and you are excused with the thanks of the Govern- 
ment Counsel and Defense Counsel, the contingency for which you were selected 
not having occurred. 

Have’a seat in the courtroom, please. 


227 Now, ladies and gentlemen, the remaining 12, it now becomes your duty 


to retire to the jury room,select your foreman and consider and decide the 
case. 

Your verdict in this case will be guilty or not guilty as to the counts which 
have been indicated to you. Your verdict may be guilty as to each of the counts 
with which this defendant is charged, or not guilty as to each of the charges, 
or a combination of guilty and innocent as to the counts in which he is charged. 

Your verdict in this case will, of course, be unanimous as to each count. 
Is there anything further by either counsel? 

MR. McLAUGHLIN: No, Your Honor. 

MR. DWYER: No, sir. 

THE COURT: There being nothing further, ladies and gentlemen, you 
may now retire to consider and decide the case. I am going to ask the Marshal 
to take you to lunch, and I think it would be well for you to delay your delibera- 
tions until after lunch. 

(Whereupon, at 12:30 o’clock p.m., the jury retired from the courtroom, 
as above noted:) 


(At 2:55 o’clock p.m., the jury returned to the courtroom with their verdict:) 


THE CLERK: Mr. Foreman, has the jury agreed upon a verdict in the 
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228 criminal case No. 1038-57? 
> THE FOREMAN: Yes, we have. 
> THE CLERK: What say you as to the defendant Joseph wis on the first 
count of the indictme nt? 
THE FOREMAN: We find the defendant guilty as charged. : 
THE CLERK: What say you on the second count of the metgnenbe 
THE FOREMAN: We find the defendant guilty as charged. 
THE CLERK: What say you on the third count of the indictment ? 
THE FOREMAN: We find the defendant guilty as charged. _ 
THE CLERK: Mr. Foreman, has the jury agreed upon a verdict in the 
case 1039-57? | | 
THE FOREMAN: Yes, we have. 
THE CLERK: What say you as to the defendant Joseph willis on the 
19th count of the indictment ? ! 
THE FOREMAN: We find the defendant guilty as charged. 
THE CLERK: What say you as to the defendant on the 20th count of the 
indictment ? | 
THE FOREMAN: We find the defendant guilty as charged. | 
229 THE CLERK: What say you on the 21st count of the indictme nt? 
THE FOREMAN: We find the defendant guilty as charged. | 
THE CLERK: Mr. Foreman, has the jury agreed upon a verdict in the 
criminal case No. 1040-57? 
THE FOREMAN: Yes, we have. 
THE CLERK: What say you as to the defendant Joseph wi on the 16th 
count of the indictment? | 
THE FOREMAN: We find the defendant guilty as charged. 
THE CLERK: What say you as to the defendant on the 17th count of the 
indictment ? | 
THE FOREMAN: We find the defendant guilty as charged. 
m THE CLERK: What say you as to the defendant on the 18th count of the 
< indictme nt? | 
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THE CLERK: Members of the jury, your Foreman says that in Criminal 
Case No. 1038-57 you find the defendant guilty as charged, and further, 
that in Criminal Case No. 1039-57, that you findthe defendant guilty as charged 
in Counts 19, 20 and 21; and further, in Criminal Case No. 1040-57 your fore- 
man says that you find the defendant guilty as charged in Counts 16, 17 and 
18, and that is your verdict, sc say you each and all? 

230 (The jury gave nods of affirmation.) 

THE CLERK: Mr. Foreman, I will take your verdict again in Criminal 
Case No. 1038-57 in which there are two counts in the indictment: What say 
you as to the defendant on the first count of the indictment? 

THE FOREMAN: Guilty as charged. 

THE CLERK: What say you as to the second count of the indictment? 

THE FOREMAN: Guilty as charged. 

THE CLERK: Members of the jury, your foreman says in Criminal Case 
No. 1038-57 that you find the defendant guilty as charged in the first count 
of the indictment and as to the second count of the indictment, and that is your 
verdict, so say you each and all? 

(The jury gave nods of affirmation.) 


[Filed June 13, 1958] | | Criminal No. 1038-57 

On this 18th day of June, 1958, came again the parties aforesaid, in 
manner aforesaid, the same jury as aforesaid in this cause, the hearing of 
which was respited yesterday; whereupon, after hearing further evidence 
in the case, arguments of counsel and the Charge of the Court, the alternate 
jurors are discharged and the jury retires to consider its verdict. Where- 
upon, the jury returns into Court and upon their oath say that they find the 
defendant guilty as indicted. | 

The case is referred to the Probation Officer of the Court and the defen- 
dant is remanded to the District of Columbia Jail. 

By direction of 


Richmond B. Keech 
Presiding Judge 
Criminal Court # 2 
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Present: HARRY M. HULL, Clerk 
> United States Attorney By /s/ Lloyd E. Deitrich, 
. By Arthur McLaughlin Deputy Clerk | 


Assistant United States Attorney 
Roger Frye, Official Reporter | 


. [Filed June 13, 1958] Criminal No. 1039-57 

On this 13th day of June, 1958, came again the parties aforesaid, in man- 
=| ner aforesaid, the same jury as aforesaid in this cause, the hearing of which 
was respited yesterday; whereupon, after hearing further evidence in the case, 
arguments of counsel and the charge of the Court, the alternate jurors are 


discharged and the jury retires to consider its verdict. Whereupon, the jury 





returns into Court and upon their oath say that they find the defendant guilty 


. as indicted in the indictment, wherein only counts #19, #20 and #21 are appli- 
cable to the said defendant. | 
. The case is referred to the Probation Officer of the Court and the defen- 


dant is remanded to the District of Columbia Jail. 
By direction of 
Richmond B. Keech 





m Presiding Judge 
Criminal Court #2 
E Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Lloyd E. Dietrich 
’ By Arthur McLaughlin eiepieg EAee | 
: Assistant United States Attorney ! 
mi Roger Frye, Official Reporter | 
+ [Filed June 13, 1958] Criminal No. 1040-57 


On this 13th day of June, 1958, came again the parties aforesaid, in man- 
ner aforesaid, the same jury as aforesaid in this cause, the hearing of which 


was respited yesterday; whereupon, after hearing further evidence in the case, 


a AW 


arguments of counsel and the Charge of the Court, the alternate jurors are 


| 
| 
| 
i 
| 
I 
| 
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discharged andthe jury retires to consider its verdict. Whereupon, the 
jury returns into Court and upon their oath say that they find the defendant 
guilty as charged in the indictment, wherein only counts #16, #17 and #18 
are applicable to the said defendant. 
The case is referred to the Probation Officer of the Court and the defen- 

dant is remanded to the District of Columbia Jail. 

By direction of 

Richmond B. Keech 


Presiding Judge 
Criminal Court #2 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Lloyd E. Dietrich 


By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney 


Roger Frye, Official Reporter 


[Filed June 18, 1958] 
MOTION TO SET ASIDE GUILTY VERDICT, Deposition of 


deft. dtd. 6-4-58, Cert. of Serv. 
Comes now defendant Joseph Willis in proper person, without legal 


representation, and who motions upon This Honorable Court to set aside 
Guilty Verdict and direct a Verdict of Not Guilty: Defendant bases this re- 
quest on the following points: 
I. Criminal Case No. 1039-57 

Charles King, narcotic undercover agent for the Metropolitan Police 
Dept. at the time of the alleged crime, testified at the trial in said case as 
a prosecuting witness, that he could not swear that the transaction between 
defendant, and co-defendant William Phillips, was the passing of narcotics. 
He testified that he could only assume. Therefore it was not a fact but mere 
suspicion. Mere suspicion is not probable cause for a warrant or arrest. 
The defendant states that the warrant against him was obtained on insufficient 
evidence: IV Amendment 





a 


OH. Criminal Case No. 1040-57 
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Charles King, narcotic undercover agent for the Metropolitan Police 
Dept. at the time of the alleged crime testified at the trial as a prosecuting 
witness in said case, that he at no time observed the defendant committing 
any overt act. The fact remains that the defendant was arrested upon mere 
suspicion. IV Amendment 
Ill. Criminal Case No. 1038-57 

Felix Aikens, Metropolitan Dept. of Police, Narcotic Squad testified 
that defendant was standing approximately ten (10) feet inside of the pool 
room when he and other arresting officers drove up in front of the poolroom. 
As a prosecuting witness, he testified that they drove out East Capitol Street 
to 15th Street, at which they turned off to the poolroom in the unit hundred 
block of 15th Street, N. E. Said prosecuting witness admitted under question- 
ing that they rushed to get there before the defendant left the poolroom, but 
denied that they broke any speed limits in doing so. Said prosecuting also 
testified that their starting point was from East Capitol and 5th Sts. (A__ 
driver can turn a corner at an intersection with more than a normal rate 
of speed and still be within the law of the speed limit). Said prosecuting 
witness also testified that the defendant was also arrested at the table where 
he was seen standing when he, the prosecuting witness, drove up to the 








front of the poolroom, and though he, the prosecuting witness, could see the 
defendant, he was just about certain that the defendant didn't see him (there- 
fore the car in which he and the other officers was in.) He testified that 
upon being told he was under arrest, the defendant took his hand out of his 
pocket and let fall to the floor a container containing 42 white capsules of 





powder to which the defendant denied as being his. Said prosecuting witness 
testified concerning the alleged marked money, that the defendart upon being 
asked, took from his pocket money he had and laid it on the table (pool table ) 
where he, the prosecuting witness identified three marked one dollar bills 

from the money by means of a sheet of paper with serial numbers of the marked 
bills. The prosecuting witness stated that other officers were on the scene 


| 
| 





162 


ofarrest. (Therefore proper police procedure should have been taken concern- 
ing the money as evidence. There should have been officers to initial the 
envelope that the prosecuting witness claimed he placed the money in, there 
on the scene of defendant's arrest, after showing the defendant the money 

as claimed.) The prosecutor failed to prove the money was marked at the 
time of the defendant's arrest, and at the trial as to it ever being marked. 
There was no proof that the defendant's money was turned over to the property 
clerk be- (sic) the time of the defendant's arrest and the time it was given 


back to the defendant as alleged by the prosecuting witness. The prosecuting 
witness also testified to the fact that the defendant had or were engaged in 


a pool game and that people around the defendant's table could have been betting. 

The defendant prays for all matters stated herein: in behalf of the IV 
and XIV Amendments of the Constitution of the United States. 

Inclosed is deposition not used in trial though defendant had asked counsel 
to do so, deposition is pretrial dated and notarized and substantiates defen- 
dant's testimony 

Certificate of Service 

Ido hereby certify that onthis  — day of June, 1958 I mailed one original 
copy of said motion along with one original copy of a Deposition to the Clerk of 
the United States District Court, and one copy of said motion along with one 
copy of said Deposition to United States District Attorney's Office ---- Mr. 
Oliver Gasch. 

/8/ Joseph Willis, Defendant 

Subscribed and sworn to before me on this 17th day of June, 1958. 

/s/ J. &. Ottes, Notary Public, D.C. 


" A DEPOSITION" 

I, Joseph Willis, write this in behalf of my interest in order that it may 
give support to my testimony upon the witness stand. Being that Officer 
Aikens will take the stand before I, may this in support of my testimony show 
the doubt of that of Officer Aikens, if while he is upon the stand it is properly 
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brought out of him the direction or route that he and the accompanying offi- 
cers took in coming to the pool room at 15th and East Capitol Sts. » Ne By 
that was lead to my arrest. ! 

On the night of August 8, 1957 9:10 or 9:15 I was standing in the doorway 
of Joe Green's poolroom with a cue stick in one hand and a bottle of soda 
in the other. I had just completed my third game ofeight ball and went to the 
doorway for breath of fresh air while waiting for the table to be racked 





again for a following game. While stand there in the door I noticed a car 

at the intersection of 15th and East Capitol Sts. This particular car was in 
the process of making a left-hand turn into 15th Street. 15th St. is a one way 
street going north. The car had been heading the east direction on East Capitol 
St. before making the left hand turn at 15th St. into the North East zone. My 
only reason for paying any noticeable attention to the car was because of the 
break neck speed at which the car took the turn. This car braked up at the 
curb in front of the pool room and the officers inside jumped out shouting 





we are the police. As they ran towards the poolroom I stepped aside of the 
door, onto the sidewalk as two or three officers ran past me into the poolroom 
causing commotion and excitement from within. The officer that stopped 

at me came from the back seat of the car. He ran up to meiand told me 

I was under arrest and to put both of my hands in the air, this I did, still 
holding the cue stick and soda in both hands. He then put his hand in the 

back of my pants and walked me back into the poolroom. Half way inside the 
poolroom he stooped to pick up something, then asked me if it belonged to me. 





I told him no. Thenhe asked my name and after I told him my name, he said, 
"Yes, this is yours." Then he asked me if I had any money, to this I said 
yes. Then he searched me and took the money saying some of this is marked. 
And when I asked him in what way, he produced a small file type card with 
some no: written across the width and said some of your money matches 

the no: on this card. I asked him to show the marked money to me if it's 
there. He refused to do so. I was booked at 9:30 and about nine and a half 
more hours I was taken upstairs, where he took the money out: of his pocket 


(not in an envelope or other container nor any initials of any officers that 
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verified it being the same money confiscated from me at the time of my arrest. 
This money was by count only, in the amount taken from me $57.00. He pro- 
duced the same type card shown to me at the time of my arrest, but this time 
the Nos. were wrote along the length of the card, I questioned this in the 
presence of Officer King, but Officer Aikens merely referred to it as it being 
the same card - from this card he took three one dollar bills of the money that 
corresponded with three of the four numbers on the card. He, Aikens, also 
admitted that he had been out all night making other arrests. When I questioned 
the card from which he corresponded the No.'s of the money and the possibility 
of his having the opportunity to make the money into what it was not in the begin- 
ning. Hf Officer Aikens arrested me inside of the poolroom standing ata pool 
table as he contends, then it would prove impossible for me to see from within 
the pool room up to the intersection of 15th And East Capitol St. and note the 
way from which the car came or where he was sitting in the car. Unless I 
was arrested in the door as I contend. And even then if I had had anything 
illegal in my possession I would have made some attempt to run. 

/s/ Joseph Willis 
Subscribed and sworn to me on this 4th day of June, 1958. 

/s/ J. E. Ottes, Notary Public 


{Filed January 8, 1959] 
EXCERPTS FROM HEARING ON MOTION TO SET ASIDE VERDICT, ETC. 
Washington, D. C., June 27, 1958. 

The above-entitled actions came on for hearing on motion to set aside 
verdict, etc., before the HONORABLE RICHMOND B. KEECH, United States 
District Judge, at 10:45 o'clock a.m. 

APPEARANCES: 

On behalf of the United States: 


ARTHUR J. McLAUGHLIN 
Assistant United States Attorney 


On behalf of the Defendant: 
JOHN J. DWYER, ESQ. 
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PROCEEDINGS 
DEPUTY CLERK: Case of Joseph Willis, Mr. McLaughlin an Mr. John 
J. Dwyer for the defendant. 
MR. DWYER: Your Honor, I have a correction of that announcement. 

I did not file this motion, this was filed pro se by the defendant! himself. 

I would ask that the defendant be allowed to represent the things he has 
alleged in it. 
THE COURT: I will ask that you sit in so if he wants some | aiden, he 


may have it. 








Joseph Willis, I have your motion here that you filed in these cases 

and I will be glad to hear anything you might want to say in connection there- 

with. I have read the motion. Is there anything you would like to say? 
DEFENDANT WILLIS: May I have my attorney stand here? 
THE COURT: Certainly. | 
(The defendant conferred with Mr. Dwyer.) ! 
DEFENDANT WILLIS: Your Honor, this motion asks to set aside the ver- 

dict in order that I may obtain a new trial or either direct a verdict of acquit- 

tal on these following points: | 
In Criminal case 1039-57, Charles King, narcotic undercover agent 

for the Metropolitan Police Department at the time of the alleged crime, testi- 

fied at the trial in said case, as a prosecuting witness, that he could not 

swear that the transaction between the defendant and co-defendant William 

Phillips, was the passing of narcotics. He testified that he could only assume. 





Therefore, it was not a fact but mere suspicion. Mere suspicion is not 
probable cause for a warrant or arrest. The defendant states that the warrant 
against him was obtained on insufficient evidence. ! 

THE COURT: As|I say to you, I have read your motion. As to that charge, 
I think there is sufficient circumstantial evidence to permit the question to go 
to the jury and the jury having passed upon it, I have nothing further to do with it. 

DEFENDANT WILLIS: Under the condition of warrant, in referring to 
a motion to suppress evidence that was held before Judge Kirkland on January 
9, 1958, Officer Aiken testified in that motion in behalf of Officer King, the 


one who filed the warrant, he testified that Officer King had made a statement 


I 
| 
| 
| 
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concerning the affidavit, that he had observed the defendant in the neigh- 
borhood selling narcotics and that he, himself, réferring to Officer King, 
had purchased narcotics from the defendant several times. On the stand, 
King testified he had never purchased anything from the defendant. 

THE COURT: There, again, I state to you that the matter is a question 
of evidence and I believe there was sufficient evidence in the determination 
that was made in the case. 

DEFENDANT WILLIS: 1040-57, Charles King, narcotic undercover 
agent for the Metropolitan Police Department at the time of the alleged 
crime, testified at the trial as a prosecuting witness in said case, that 

he at no time observed the defendant committing any overt act. The 
fact remains that the defendant was still arrested upon mere suspicion. That 
is the way King testified, he drove the co-defendant Robert Warren to the 
pool room and where Robert Warren got out of the car and approached the 
pool room, he testified the defendant was standing, from the doorway, and 
as this co-defendant passed by, there was a conversation held and both went 


into the pool room. He admitted that other people were in the pool room, 

that the defendant was already there, and he had no further observance -- 
THE COURT: He also said they got some marked money. 
DEFENDANT WILLIS: That was after he went back on califer him, to 


have the fact alleged that I had any dealings with anything at one time. 

THE COURT: I think there, again, that is a question of fact for the jury 
and that there were sufficient facts in the case for the jury to pass upon, and 
I can't set it aside. 

DEFENDANT WILLIS: Isee. And in Criminal 1038-57, which also is 
consolidated in part, the following case before that, in Criminal 1039-57 -- 
no, 1040-57, the one where the marked money was concerned. Officer Aiken 
testified that upon approaching the pool room in the car, when they drove up, 
he observed the defendant was standing approximately ten feet inside the 
pool room when they drove up, and as a prosecution witness he testified that 
they drove out East Capitol Street to 15th Street at which they turned off to the 
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pool room in the unit hundred block of 15th Street, N.E. Said witness admitted 
under questioning they did rush to get there before the defendant left the pool room, 
but denied they broke any speed limits in doing so. Said witness 

testified their starting point was from East Capitol and 5th Street. A driver 
can turn a corner at an intersection with more than a normal rate of speed 

and still be within the limit of the speed law. Said witness also testified that 
the defendant was also arrested at the table where he was seen standing when 
he, the prosecuting witness, drove up tothefront of the pool room, and though 
he, the prosecuting witness could see the defendant, he was certain the defen- 
dant could not see him. Therefore, the car in which he and the other officers 
was in -- in other words, there was no way that I could see him. He testified 
that upon being told he was under arrest, meaning I, the defendant, the de- 
fendant took his hand out of his pocket and threw something to the floor con- 
taining 42 white caps of powder, which the defendant denied being his. 

The prosecuting witness testified concerning the alleged marked money; 

that the defendant took from his pocket money and laid it on the pool table 
where he, the witness, identified three bills by means of a sheet of paper 

with the serial numbers of the marked bills. The witness stated other officers 





were on the scene, therefore, proper police procedure should have been 
taken. There should have been officers to initial the envelope that the witness 
claimed he placed the money in, there on the scene of the arrest, after showing 
the defendant the money. | 

The prosecutor failed to prove the money was marked at the time the 
defendant was arrested, and at the trial as to it ever being marked. There 
was no proof that the defendant's money was turned over to the! Property Clerk 
between the time of defendant's arrest and the time it was given back to the 
defendant, as alleged by the prosecuting witness. | 

The prosecuting witness also testified to the fact that the defendant had 
or were engaged in a pool game and that the people around the defendant's 
table could have been betting. ! 

I had an affidavit that was notarized before trial that I wished to be sub- 
mitted to the Court at the time of my trial, but it was failed to be issued. 





| 
' 
| 
| 
| 
| 
| 
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THE COURT: All the matters you recited with reference to 1038 were 
brought out and argued at length before the jury and there, again, it wasa 
question of fact; they believe the other people and didn't believe you. Under 


those circumstances, I am constrained to deny your motion. 
* * * * * *&* KK * 


{Filed June 30, 1958] Criminal No. 1038-57 
On this 27th day of June, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney, John J.. Dwyer, Esquire; 
whereupon, the defendant's motion to set aside the verdict and deposition of 
the defendant coming on to be heard, after argument by the defendant in proper 
person and by counsel, is by the Court denied. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 
Richmond B. Keech 
Presiding Judge 
Criminal Court #2_ 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Lloyd E. Dietrich 


By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney 


M. A. Deeds, Official Reporter 


[Filed June 30, 1958] Criminal No. 1039-57 
On this 27th day of June, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney, John J. Dwyer, Esquire; 
whereupon the defendant's motion to set aside the verdict and deposition of 
the defendant coming on to be heard, after argument by the defendant in 
proper person and by counsel is by the Court denied. 
The defendant is remanded to the District of Columbia Jail. 


By direction of 
Richmond B. Keech 
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Presiding Judge 
Criminal Court #2. 
Present: . HARRY M. HULL, Clerk 
United States Attorney By /s/ Lloyd E. Dietrich 
- By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney | 
M. A. Deeds, Official Reporter ! 
ee | 
[Filed June 30, 1958] Criminal No. 1040-57 | 


On this 27th day of June, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney, John J. Dwyer, Esquire; 
whereupon, the defendant's motion to set aside the verdict and deposition 
of the defendant coming on to be heard, after argument by the defendant in 
proper person and by counsel, is by the Court denied. | 

The defendant is remanded to the District of Columbia Jail. 

By direction of ! 
Richmond B. Keech 


Presiding Judge | 
Criminal Court #2 __ : 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Lloyd E. Dietrich 
By Arthur McLaughlin | 
Assistant United States Attorney 
M. A. Deeds, Official Reporter | 
| 
[Filed July 8, 1958] Criminal No. 1038-57 


On this 3rd day of July, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, John J.. Dwyer, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of | 

Violation of Section 4704a, Title 26 and Section 174, Title 21, 

U. S. Code. | 


| 
| 
| 
| 
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As charged, and the Court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 
_IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

One (1) year to Three (3) years on Count One; Five (5) years on 

Count Two, said sentence on Count Two to take effect at the expira- 

tion of the sentence imposed on Count One. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. | 

/s/ R. B. Keech 
United States District Judge. 


[Filed July 8, 1958] Criminal No. 1039-57 
On this 3rd day of July, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, John J. Dwyer, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of 
Violation of Sections 4704a, 4705a, Title 26 and Section 174, 
Title 21, of the U. S. Code. 
As charged in Counts 19, 20 and 21 and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as. charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 
Five (5) years on Count 19; One (1) year to Five (5) years on Count 20; 
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ee: Five (5) years on Count 21; said sentences by the Counts to run con- 
| currently and to run concurrently with the sentence imposed i in Crimi- 
nal Case No. 1038-57. 


! IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
| and commitment to the United States Marshal or other qualified officer and 


> 
Ls ! that the copy serve as the commitment of the defendant. 
/s/ R. B. Keech | 
F United States District Judge 
¢ [Filed July 8, 1958] Criminal No. 1040-57 





On this 3rd day of July, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, John J. Dwyer, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
| not guilty and a verdict of guilty of the offense of | 
Violation of Sections 4704a, 4705a, Title 26 and Section 174, 
Title 21, of the U. S. Code. | 
As charged in Counts 16, 17 and 18 and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody of 
- the Attorney General or his authorized representative for imprisonment for 
a a. peaoe of | 
Five (5) years on Count 16; One (1) year to Five (5) years on Count 
17; Five (5) years on Count 18; said sentences by the Counts to run 
concurrently and to run concurrently with the sentence imposed in 
Criminal Cases 1038-57 and 1039-57. | 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
4 that the copy serve as the commitment of the defendant. | 


/s/ R. B. Keech ! 
United States District Judge | 
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[Filed July 14, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS (Appeal 
Judg. of 7-3-58) 


I, Joseph Willis, being first.duly sworn according to law, depose and say 
that I am the in the above-entitled cause, and, in support of my appli- 
cation for leave to proceed in said cause without being required to prepay fees 
or costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said suit 
or action. 


3. That Iam unable to give security for the same. 


4. ThatI believe I am entitled to the redress I seek in said suit or action. 


5. That the nature of my cause of action is briefly stated as follows: 
Ineffective counsel; Insufficient evidence to obtain a warrant; Warrant 
insufficient on its face; Arrest without probable cause; Insufficient evidence 
for a conviction; Illegal sentence under two different laws. 
/s/ Joseph Willis 
Subscribed and Sworn to before me this 7th day of July, 1958. 
/s/ J. E. Ottes, 
Notary Public, D. C. 


Denied - no substantial question, i.e. not good faith and in my opinion frivolous. 


/s/R. B. Keech (J) 
7/14/58 


[Filed Nov. 6, 1958] | UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. Misc. 1064 SEPTEMBER Term, 1958 
Joseph Willis, Petitioner District Court 
- Criminal Numbers 1038-57, 
: 1039-57, 
United States of America, Respondent. 1040-57. 


Before: Wilbur K. Miller, Bazelon, and Burger, 
Circuit Judges, in Chambers. 


av 


Scr 
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ORDER 
Upon consideration of the petition for leave to prosecute an appeal in 


forma pauperis, of the memorandum in support and the respondent's memo- 





randum in opposition, it is 

ORDERED by the court that petitioner is allowed to proceed on appeal 
without prepayment of costs. 

It is FURTHER ORDERED by the court that such lives of the steno- 
graphic transcript of proceedings as petitioner's counsel shall designate 
shall be provided at the expense of the United States and that the joint ap- 
pendix on the appeal shall be printed at the expense of the United States. 

It is FURTHER ORDERED by the court that the clerk of the District 
Court shall prepare the record on appeal promptly and transmit it to the 
court within forty days. ! 

Per Curiam. 





Dated: November 3, 1958 
Circuit Judge Wilbur K. Miller 
would deny the petition. 

A true copy, 

Test: JOSEPH W. STEWART, Clerk, 


United States Court of Appeals 
for the District of Columbia Circuit 


By: /s/ James N. Menendez , 
Deputy Clerk. 
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JOSEPH WILLIS, 


Appellant, 


‘6 88 
UNITED STATES A ) 


Appellee, 


Appeal from the United States District Court > 


For the District of Columbis 


ALBERT F. BEASLEY 
Investment Building 
Washington 5, D.C. 


-: ROBERT R,- REDMON 
6428 Wiscasset Road 
Washington 16, D.C. 


Counsel for Appellant 
Appointed by this Court 








STATEMENT OF GUESTIONS PRESENTED 


In the opinion of counsel appointed by the Court for appellant, the 


questions presented are: | 
1. Whether the arrest of appellant made under a warrant of arrests. 
unlawful, and the search and seizure made incidental to the arrest was unrea~ 


sonable, where the warrant was issued upon a complaint which alleged only the 





conclusion of violation of the statute, without setting forth the essential facts 
constituting the offense and thereby showing probable cause, as required by 
| 


| 
Rules 3 and 4, Federal Rules of Criminal Procedure. | 


2. Whether the District Court erred in requiring appellant to claim 
| 
ownership or possession of the property taken from him, and in failing to 
consider the merits of his motions to suppress the evidence, when it appeared 
from evidence taken on the first motion that the property in question was taken 


from appellant's person, and statements relating thereto were made by him at 


the time of his arrestand the searchincidéritalthereto, and when appellant ad- 





mitted that the allegedly marked money taken from him was his, 

3. Whether the District Court erred in consolidating the three separate 
indictments for trial, with acquiescence of appellant's attorney, and in failing 
to take suitable action to avoid prejudice, when it appeared that certain ch°~- 
ges were based on circumstantial evidence, the evidence in some were not 
relevant to others, and evidence in one case tended to corroborate another 


when, in fact, no corroboration existed, and thereby prejudice was apparent; 





and whether the Court should consider the point under Rule 52(b), Federal 
Rules of Criminal Procedure. | 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of counsel appointed by the Court for appellant, the 
questions presented are: 


1, Whether the arrest of appellant made under a warrant of arrest ous 


unlawful, and the search and seizure made incidental to the arrest was unrea- 


sonable, where the warrant was issued upon a complaint which alleged only the 


conclusion of violation of the statute, without setting forth the essential facts 


constituting the offense and thereby showing probable cause, as required by 


Rules 3 and 4, Federal Rules of Criminal Procedure, 





2. Whether the District Court erred in requiring appellant to claim 
ownership or possession of the property taken from him, and in failing to 
consider the merits of his motions to suppress the evidence, when it appeared 
from evidence taken on the first motion that the property in question was taken 
from appellant's person, and statements relating thereto were made by him at 
the time of his arrestand the search incidéritalthereto, and when appellant ad- 
mitted that the allegedly marked money taken from him was his. 

3. Whether the District Court erred in consolidating the three separzcte 
indictments for trial, with acquiescence of appellant's attorney, and in failing 
to take suitable action to avoid prejudice, when it appeared that certain cho~- 
ges were based on circumstantial evidence, the evidence in some were not 
relevant to others, and evidence in one case tended to corroborate another 
when, in fact, no corroboration existed, and thereby prejudice was apparent; 


and whether the Court should consider the point under Rule 52(b), Federal 


Rules of Criminal Procedure. 
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BRIEF FOR APPELLANT 


STATEMENT 
This is an appeal from convictions and sentences imposed against 
appellant upon a jury verdict of guilty of charges, in three separate indict- 


ments, of violating Sections 4704(a) and 4705(a) of Title 26 and Section 147 





of Title 21 of the United States Code. This Court duly authorized appellant 


to prosecute his appeal in forma pauperis; and counsel who have prepared 
and submitted this brief in behalf of appellant have been appointed by this 
Honorable Court to act as counsel for appellant. Upon motion of counsel 
appointed, for appellant, the three separate appeals have been consolidated 
for consideration and disposition by the Court. 


Appellant will sometimes be referred to hereinafter as defendant, 








JURISDICTIONAL STATEMENT 


This Court's jurisdiction of the appeals is founded upon Section 1291, 
Title 28, United States Code, the same being from final judgments of the 
United States District Court for the District of Columbia. The judgments of 
the District Court are dated July 3, 1958 and were filed on July 8, 1958 
(J.A. 169-71). Appellant duly filed an application with the District Courtfor 
leave to prosecute appeals in forma pauperis, executing the required affida- 
vit of inability to pay costs, which was filed in the District Court on July 14, 
1958, and was denied by Judge Keech (J. A. 172). Appellant then petitioned 
this Honorable Court for leave to prosecute appeals in forma pauperis, and 
this Honorable Court duly entered an order on November 3, 1958 authorizing 
petitioner (appellant) to prosecute without prepayment of costs, in making 


the usual provision for preparation of the record and printing of the Joint 


Appendix (J. A. 172-3). 


STATEMENT OF CASE 


Complaint and Warrant of Arrest 


On August 6, 1957, Charles P. King made a sworn complaint befcr< 


the United States Commissioner (J. A. 11) alleging - 


"That on or about July 23, 1957, at Washington in the 
District of Columbia John Doe/Little Joe did unlawfully pos- 
sess and sell a narcotic drug, to wit, heroin. And the Com- 
plinant (sic) further states that he believes that Officer 
Charles P. King, Narc. Squad. MPDC are material witnes- 
ses in relation to this charge. "' 


Based on this complaint, the United States Commissioner issued a warrant 
of arrest to the Chief of Police, D.C. or any other person authorized to serve 


same (J. A. 12), commanding the arrest of John Doe/Little Joe, described 
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therein as a "Colored Male, 5’ 8" 140 Ibs., dark brown skin, mustache 


small built, 25 to 30 yrs." 


Arrest and Search and Seizure 
About 9:15 P.M. on August 8, 1957, appellant was arrested by Met- 
ropolitan Police Officer Felix R. Aiken near the front door of Joe's Pool 
Hall in the "unit" block of 15th Street, N.&., pursuant to the aforesaid war- 
rant, He was searched at the time of arrest, and the police officer claimed 
that appellant dropped a small bottle later found to contain 42 capsules of 
heroin, and that he also had on his person (Bree marked one dollar bills used 
by Officer King in making a purchase from one ‘Villiam wW arren earlier that 
evening. The details of the arrest and of the search and seizure incident 
thereto are described more fully hereinafter. 
Appellant was taken to police headquarters and detained overnight. 
He was interviewed by Officer Aiken about 6:00 A. M, the next morning, and 
was taken before the United States Commissioner later in the day of August 
9th. The United States Commissioner ordered him to be held for grand jury 
action on the charge stated in the complaint, fixed his bond in the amount -: 
$3, 500, and ordered him committed in the absence of bail (J. A. 12-13). The 
Commissioner's record of proceedings indicates that defendant was then in- 


formed of the complaint and of his right to have a preliminary hearing 


and to retain counsel, as well as that any statement made by him may be 


used against him; and that defendant waived the preliminary hearing (J. A. 


13-14). 
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Indictment and Pleas 

On November 4, 1957, three separate indictments were returned and 
filed against appellant, the same being docketed in the District Courts 
Criminal Nos. 1038-'57, 1039-'57 and 1040-'57. 

In No. 1038-'57, appellant was indicted alone. The indictment con- 
tains two counts. The first count charged him with having purchased, sold 
dispensed and distributed a narcotic drug not in the original stamped pack- 
age and not from the original stamped package, on or about August 8, 1957. 
The second count charged him with having facilitated the concealment and 
sale of narcotic drug on August 8, 1957, after the said drug had been import- 
ed with the knowledge of appellant into the United States contrary to law. 

In No. 1039-'57, appellant was indicted jointly with one ‘Villiam F. 
Phillips. The indictment contains 21 counts, each of which alleges an of- 
fense against the narcotics laws by the said William F. Phillips on various 
dates ranging from April 16, 1957 to July 23, 1957; and appellant is charged 
only with having also committed offenses in and by counts 19, 20 and 21. 
These three counts are apparently different facets of a single transaction. 
That is, count 19 charged appellant and Phillips with having sold, bartered, 
exchanged and given away to Charles P. King a narcotic drug on or about 
July 23, 1957, not in pursuance of a written order written for that purpose 
from the said Charles P. King as provided by law. Count 20 charged appel- 


lant and Phillips with having purchased, sold, dispensed and distributed a 


narcotic drug not in the original stamped package and not from the original 


stamped package on July 23, 1957, and states that it is the same drug re- 


ferred to in count 19. Count 21 charged appellant and Phillips with having 
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facilitated the concealment and sale of a narcotic drug onjor about July 23, 
1957, after the said drug had been imported with the knowledge of the de- 
fendants into the United States contrary to law; and the said count states that 
it is the same drug mentioned in counts 19 and 20. 
In No. 1040-'57, appellant was indicted joinly with one Robert v/. 
“Tarren, The indictment contains 19 counts all against the defendant ‘Var- 
ren, The first 18 counts involve charges of violation of the narcotic laws at 
various times from July 10, 1957 to August 8, 1957; and the 19th count in- 
volves a charge of an assault by defendant Warren upon police officer Aiken 
on August 8, 1957. Only counts 16, 17 and 18 present charges against ap- 
pellant. Those counts are different facets of the same alleged offense. That 
is, count 16 charged that appellant and said Robert ‘V. Warren on or about 
August 8, 1957 did sell, barter, exchange and give away to Charles P. 
King a narcotic drug, not in pursuance of a written order written for that 
purpose from the said Charles P. King as provided by law. Count 17 
charged appellant and said Robert *’. Varren with selling, dispensing and 
distributing a narcotic drug on or about August 8, 1957, not in the original 
stamped package and not from the original stamped package, and states that 
it is the same drug mentioned in count 16. Count 18 charged appellant and 
said “Yarren with having facilitated the concealment and sale of a narcotic 
drug on or about August 8, 1957, after the same had been imported with the 


knowledge of said defendants into the United States contrary to law; and states 


that the narcotic drug is the same as mentioned in counts! 16 and 17. 
: | 
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On November 8, 1957 appellant entered a plea of not guilty to each of 


the indictments against him (J. A. 6-7). 


Motions to Suppress Svidence 


Apparently appellant promptly prepared and filed a motion to suppress 
the evidence obtained upon the search of him at the time of his arrest on Au- 
gust 8, 1957. The record does not contain this motion but the record does 
indicate that the matter came before the late Judge James R. Kirkland on 
November 15, 1957, at which time the Court informed appellant that the mo- 
tion had come to the Court's attention through appellant's attorney who had 
reported to the Court that he desired to assist appellant in preparing the mo- 
tion properly; and the Court then granted 10 days in which to file necessary 
motions (J. A. 28-9). However, it appears that appellant's counsel filed a 
are to quash the indictments (J. A. 30), which came on for hearing before 
Judge Kirkland on December 13, 1957, and was at that time denied without 
prejudice at the suggestion of counsel (J.A. 29). 

Qn December 28, 1957 appellant wrote a letter to the late Chief Judge 
Laws in which he referred to his prior motion to suppress "all illegal ob- 
tained evidence" and the proceedings before Judge Kirkland when he had un- 
derstood that the motion would be rewritten and filed by his attorney; that he 


later learned that Judge Kirkland had used the copy which he sent his lawyer, 


which was not complete; and that he was asking that the motion be given a 


hearing “because it expresses the complete facts involving my arrest and 


charges placed against me” (J. A, 32-3). Judge Kirkland endorsed a fiat on 
this letter to the effect that it should be filed as a motion for rehearing, 


which fiat was dated January 8, 1958 (J. A. 33). 
; se 





The motion for rehearing came on for hearing before Judge Kirkland 


on January 8, 1958. Counsel for appellant advised the Court that he didn't 
think a motion was appropriate in this case; and that he didn't want to argue 
the motion "because I don't want him to claim ownership of the drugs in this 
case" (J. A. 34). Judge Kirkland commended counsel for his position, but 
stated that appellant was entitled to be heard, and proceeded with the hear- 
ing. At the outset, the Court stated to appellant: 


"' * & %& Since you are presenting this yourself and you have 
the aid of your counsel on any technical matter, I think the first 
thing we should direct your attention to is the fact'that, unlike a 
great many cases, this is not a case of an officer arresting on 
suspicion that a felony might have occurred or was occurring 
in his presence. You were actually arrested on a/warrant of 
arrest, and the officer had the authority to place his hands upon 
you and detain you and effect the arrest. And if there was in 
your possession either contraband drugs, to -wit. ,, heroin, or 
evidence which the Government sought by way of marked mon- 
ey, it would be lawful search incident to a lawful arrest. Tech- 
nically what is involved is whether or not the Commissioner of 
the District of Columbia, the United States Commissioner, had 
the right to issue this warrant in the first place, and did he 
have probable cause to do just that. | 


"The affidavit says, under the oath of Private Charles P. 
King, of the Metropolitan Police, that you did unlawfully pos- 
sess and sell a narcotic drug, to wit, heroin; and that is al- 
leged to have occurred on July 23, 1957. That would be the 
basis of whether or not this arrest warrant was proper - so 
that you will understand. " 





Before appellant could say anything himself, he conferred with his 
counsel, and then his counsel asked the Court's permission to withdraw from 
the case, saying "I think this defendant is putting himself in a rather difficult 
spot, and I don't want any part of it, "(J.A. 35). The Court informed appel- 
lant that ''One of the things you must show on a motion is show some proprie- 


tary interest or custodial interest in these drugs; and if they belonged to 
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somebody else and you had nothing to do with it, that is always a risk" (J. A. 
36). Appellant responded "I can’t afford to own up to anything like that". To 
which the Court replied "Unless you do, you don't have any Standing with the 
motion". The Court then indicated that he was going ahead with the hearing, 
and that appellant should make up his mind; that he would let counsel re- 
main, but that it was obvious that counsel did not want to argue about it, so 
that appellant would have to argue it himself. Appellant then indicated that 
he would like to withdraw the motion, after consultation-with his counsel (J. A. 
36). Thereupon, the Court indicated that he would on his own motion call 
the police officer and interrogate him in an effort to do substantial justice 
(J. A. 37). Metropolitan Police Officer Felix R. Aiken was then called to the stand, 
Upon interrogation by the Court, Officer Aiken testified that he was a 
member of the Metropolitan Police Department, assigned to the Pacoucs 
Scrat: having been a policeman for four years and assigned to the Narcotics 
Squad for approximately three and a half years (J. A. 37); that he first con- 
tacted Joseph “Yillis, the defendant, on August 8, 1957, and hadn' t seenhim 
until that date (J. A. 37); that on August 8th he had occasion to go to Joe's 
Pool Room at 15th and Zast Capitol Streets, having an arrest warrant for the 
defendant, referring to a warrant of arrest filed August 13, 1957 and certi- 
fied by Detective Thomas Didone, Jr., which he stated that he served (J. A. 
37); that they had previously sent Officer Charles F. King, who was working : 
in an undercover capacity, to that area, with four dollars, the serial num- 
bers of which had been recorded, to contact his source of Supply, and King 


went into the pool room and contacted “Yarren, giving him the four dollars, 


and Warren in turn contacted defendant “Willis (J. A. 37-8); that Officer King 





came back and told him what had happened, and he went to the pool room 
and contacted defendant “Villis and placed him under arrest (J. A. 38);-that 
he told ‘Villis he was a police officer and had a warrant for his arrest, "And 
I said I was going to search him. I told him to place his hands against the 
wall. hen he placed his hands against the wall, he pulled out of his pocket 
a small bottle and it dropped to the floor. I picked up this bottle and it con- 
tained 42 capsules of white powder." (J. A. 38); that defendant admitted to 


him at the time that he had received $3.00 from “YVarren, and had sold Var- 





ren two capsules of heroin, and he recovered the $3. 00 from defendant at 


the time he searched him -- defendant had about $50 or $60 on him, includ- 
ing the three dollars of which he had previously recorded the serial num- 
bers (J. A. 38); that WVarren had left the premises shortly before and had 
been arrested about five minutes before they arrested defendant Willis (J.A. 
38-9). 
On cross examination, Officer Aiken testified that when he drove up 
to the pool room, defendant “Villis was in there shooting’ pool and had a cue 
stick in his hand (J. A. 39); that when he told Willis to hold up his hands, 
‘Willis pulled the bottle out of his pocket and tried to drop it to the floor --did . 
drop it to the floor, and raised his hands, and he immediately picked up the 


capsules, and Willis admitted they were his (J. A. 39). |On further interregs 





tion by the defendant, many of which questions were in fact statements put 
to the witness, Officer Aiken testified that defendant Willis had a pool stick 
in his hand, but he didn't remember his also having a bottle of soda, al- 


though Willis might have been drinking a soda -- "Because when I told you 
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you were under arrest and told you to walk over to the wall, you walked over 
to the wall leaving the stick on the table, with one hand, your left hand, in 
your pocket, And as you took your hand out of your pocket and placed it on 
the wall, before you raised your hand you immediately dropped it -- I heard 
it as well as saw it -- dropped to the ground, a small Bufferin bottle." (J.A. 


40); that defendant “Villis had previously been pointed out to him by Officer 


King (J. A. 42-3). 


The Court indicated that it was clear that the officer had a right to 
arrest appellant, as he had a warrant of arrest (J. A. 44); and that the offi- 
cer said that the 42 capsules of heroin were dropped by appellant at the time 
of his arrest (J. A. 44-5). The Court denied the motion to suppress the 
evidence, with prejudice (J. A. 45). 

On April 18, 1958, appellant filed a new motion to suppress evidence, 
in which he requested the Court to suppress all illegally obtained evidence 
by the arresting officers, and alleged that the arrest was made illegally and 
the search and detention was made in violation of the Fourth Amendment to 
the Constitution. Appellant alleged that there was no probable cause for the 
issuance of the warrant against him; and that the description in the warrant 
did not fit him because at the time of the alleged occurrence and at the time 
of the issuance of the warrant he wore a Van Dyke beard which would have 
peer easily distinguishable and would have undoubtedly been stated in the 
description (J. A. 46-9). 

This new motion to suppress evidence came on for hearing before 


Judge Keech on April 25, 1958 (J. A. 49). At the outset, counsel for 
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appellant informed the Court that he had advised appellant not to file this 
type of motion, and, after further conference with appellant, informed the 
Court that he and appellant had come to a total disagreement as to the lawin 
the case, that he thought appellant was dissatisfied with him and would like 
the Court to appoint another counsel (J. A. 50). The Court declined to ex- 
cuse counsel for appellant, and suggested that counsel advise appellant and 
the Court would hear appellant on his own motion (J. A. 50-1). Appellant 
then undertook to state to the Court what had happened at the time of his ar- 
rest on August 8, 1957 (J. A. 51-3); and, in the course thereof, the Court 
interrupted to inquire whether appellant was claiming that the narcotics al- 
legedly taken from him were his, to which appellant replied that they were 


not (J. A. 53). The Court then stated that the motion to suppress was not ap- 





propriate unless appellant could show ownership or possession. The Court 
then inquired as to whether they got anything from appellant on arrest, and 
appellant said that the officers took some money out of his pocket which they 
claimed was marked money, and he admitted that the money was his (J. A. 
54). The Court then suggested that appellant talk with his counsel, and cour: 
sel indicated that he had been trying to prevent appellant from making any 
such statements. The Court then stated that it occurred! to him that appel- 
lant might be saying some things that he didn't want to say; that anything he 
might say could be used against him; and that he had a perfect right to go 


ahead, but because of the fact that his counsel had advised against it, he 


might want to withdraw the motion (J. A. 54-5). In response to this, appel- 


lant said "I am very confused" (J. A. 55). The Court then indicated that he 
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did not want appellant confused and suggested that the motion be denied with 
the privilege later on of renewing it if appellant and his counsel determined 
to do so, rather than for appellant to make any statements at that time 

(J. A. 55-6). The Court advised appellant that ''There is no Mallory case 
here", The Court then suggested that appellant let the Court deny the mo- 
tion without prejudice, and then asked appellant if he would rather withdraw 
the motion, to which appellant replied "I would rather you deny it without 
prejudice." (J. A. 56). The Court then denied the new motion to suppress 


evidence without prejudice (J. A. 56-8). 


Consolidated Trial 

On June 12, 1958, the three separate criminal actions were sent to 
Judge Xeech for trial, The transcript indicates that the Court called coun- 
sel to the bench at the outset and inquired "Are these consolidated, all 
three?" to which counsel for appellant replied "Yes, sir", and counsel for 
the Government replied "Yes, Your Honor, all three of them. " No formal 
motion for consolidation had been filed, and there is no record of any prior 
agreement for consolidation, However, the Court apparently accepted the 
statements of counsel without question, replying "I just wanted to make 
sure, so we wouldn't make error here." (J. A. 58). The Court made no 
formal order of consolidation; but it appears that the Court thereupon 
proceeded to consolidate the three cases and hear them jointly. 

Charles P, King was called as a witness by the Government. He tes- 


tified that he was a member of the Metropolitan Police Department during 


July, 1957, working in an undercover capacity, assigned to the Narcotics 
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Squad (J. A. 59); that on July 23, 1957 he met one Phillips at 15th and ast 
Capitol Streets, when he had a conversation regarding purchase of narcot~ 
ics, and gave Phillips $3. 50 in police advance funds; that Phillips told him 
to remain where he was, and then walked over to defendant (J. A. 59); that 
Willis was 12 to 15 feet away, and he saw the passing of something from one 
to the other, but could not see what was actually passed; that Phillips then 
returned and gave him two gelatin capsules containing a white powder, that 
he saw ‘Villis hand Phillips some object, and Phillips did not remove his 
hands from observation and came directly over to him (J, A. 60); that he dia 
not see the object passed from one to the other; that he identified two cap- 
sules which were marked =xhibit No. 1 for identification (J. A. 61); that he 
saw Officer Aiken about 5:30 P.M. on August 8, 1957, and Aiken gave him 
four one dollar bills that could be identified, having recorded the serial 
numbers; that he went to the vicinity of Lincoln Park, arriving about 7:45 
P.M. (J. A. 62); that when he arrived he saw Robert Warren, and had acon- 
versation in regard to narcotics; that they went to the unit hundred block of 


15th Street, N.&., about 7:55, where Joe's Pool Room is located; that he 


gave Warren the four dollars given him by Aiken, and Warren got out ofthe 


car and contacted defendant, who was then in the door of the pool room; that 
a short time later Warren returned and got into the car, and gave him two 

capsules containing a white powder (J. A. 63); that he identified two capsules 
marked Zxhibit No. 2; that there were no Government stamps on the cap- 
sules; that he did not give Varren or Willis any order form issued by the 
Secretary of the Treasury; that about three hours later he turned the cap- 


sules over to Officer Aiken, whom he saw at Sth and Hast Capitol Streets, 
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and they made an arrest there; that they then proceeded to 15th and ast 
Capitol Streets (J. A. 64); and that he saw “Villis when he was with Aiken, 
and pointed “Villis out to Aiken, because prior to that he had been known as 
John Doe (J. A. 65) 

. On cross examination, King testified that he had seen “/illis before 
July 23, 1957 -- he doesn't recall how many times he had seen him, but 
more than five times; that on July 23rd he met Phillips at approximately 
8:00 P.M., when it was not quite dark; that he does not recall what ‘“Villis 
was wearing, doesn't recall if he had a hat, and doesn't recall his clothes 
(J. A. 65); that he saw “Yillis near 15th and Zast Capitol Streets, approxi- 
mately in front of the pool hall; that he was with Phillips approximately 12 to 
15 feet from “Villis (J. A. 66); that he made notes about what happened that 
night, but didn't have them, saying they were in possession of Narcotics Of- 
ficers Aiken or Summerville, to whom they were turned over at 9:00 A. M. 
on July 24th (J. A. 67); that he knew Phillips before July 23, 1957; that his 
notes did indicate a description of ‘Jillis, and he read those notes before 
coming to testify (J. A. 68); thati)he does not recall if he used the notes on 
Willis' description in preparing the affidavit for the warrant, and cannot re- 
call how he described him (J. A.| 68-9); that he does not recall if he made any 
other purchase of narcotics on July 23, 1957, and does not recall if he had 
more than two capsules in his pockets when he got home that night (J. A. 69); 
that he placed the two capsules in a small envelope, wrote out his report, 


and the following morning turned it over to Officer Aiken, but doesn't recall 


whether he turned any other capsules over to him at that time; that when he 
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saw Phillips hand Willis something and “Willis hand Phillips something, he 


couldn't see what it looked like and has no knowledge as to what was passed; 





that at the time ‘Willis and Phillips were facing each other, and he was look- 
ing at both of them from the side (J. A. 70); that he saw Aiken record the 
numbers of the money on a card or a slip of paper from a pad, he doesn't 
recall which, between 5:00 and 7:00 in the Narcotics Squad office (J. A. 71); 
that in his affidavit for a warrant when he said he made a purchase of nar- 
cotics, from John Doe, he didn't say Joe Willis nor did be say so on August 
Sth (J. A. 72-3); that he met Warren by accident on August 8th, and “Varren 
| 

was then in the company of two other persons, neither of whom was ‘Villis 
(J, A. 74-5); that he drove up and called to Phillips, and all three of them 
came over to the car, at which time he asked about purchasing narcotics; 
thet he knew one of the ether people, but not the third one; that all three got 
in the car, and they drove to the unit hundred block of 15th Street, N.i., in 


search of defendant, whose alias, Little Joe, was mentioned (J. A. 75); that 


they located Little Joe in the door of the pool room, and he stopped the car 





and Warren only got out, when he gave Warren the four dollars, and Var- 
ren went over and started the conversation with defendant, after which they 
moved out of his sight to the rear of the pool room (J. A. 76); that he thinks 
the other two men, John Gilbert and Donald Roy Brown, are in confinement, 
that Warren came back in two, three, four, maybe five minutes, got back 


in the car and gave him two capsules; that they drove to 5th and East Capi- 


tol Streets, N.=., where all three were placed under arrest by Officers 


Aiken, Fogle and Summerville, for the sale just made (3. A, 77); that in 
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looking at the defendant in court, he would say that he has gained some weight 
since August 8th; that if defendant were wearing a Van Dyke on July 23rd he 
would have noticed it, but would not necessarily have included that in his de- 
scription (J. A, 78); that they went back to Joe's Fool Hall on August 8th to ex- 
ecute several warrants of arrest; that he does not recall telling Officer Aiken 
about two sales' having been made from defendant (J. A. 79); that he executed 
a form at the United States Commissioner's office, but does not have any 
independent recollection of what he said to the Commissioner (J. A. 81). 

At this point, counsel had a colloquy with the Court at the bench, re- 
garding the complaint, noting that there was no typewritten statement attached 
to the affidavit in the form of an ultimate conclusion. Counsel for the the Go- 
eer observed that they usually have a typewritten statement attached and 
counsel for appellant agreed but noted that there wasn't one here(J. A. 81-2). 

| Continuing on cross examination, Officer King testified that at the time 
of arrest, he remained in the car, but he saw defendant standing approximate- 
ly two feet in the pool room from the door, and defendant had a cue stick in 
his hands but he can't remember whether he also had a pop bottle in his other 
eee (J. A. 83-4); that when they left Police Headquarters they were going to 
make arrests, and knew whom they were looking for, having approximately 20 
warrants of arrest, one for Little Joe (J. A. 85); that he got out of the car to 
Took and see if any other defendants were there, approximately 15 minutes af- 
ter first seeing defendant, and saw Aiken taking charge of the defendant, out- 


side by the cruiser, and defendant |passed and saw him get out of the car (J.A. 


87-8); that he saw defendant when h~ came to the Narcotics Squad room, but 
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he doesn't know if defendant and Aiken had any discussion about the numbers 
of the bills, and he never saw the bills after they were given to “/arren (J. A. 
88-9); and that he had purchased narcotics from Phillips before July 23rd, 
and from “Yarren before August 8th (J. A. 90-91). 

The Government presented Metropolitan Police Officer Felix h. Aiken 
assigned to the Narcotics Squad, as a witness (J. A. 92). He identified =xhib- 
it No. 1 as the envelope which he received from Officer King about 9:00 A.M. 
on July 24, 1957, which contained two capsules of white powder, and stated 
that after marking the same for identification, he turned it over to the United 
States Chemist, Dr. “Yilliam F. Butler (J. A. 93). He identified ®xhibit No. 
2 as two capsules of white powder that he received from Officer King and 


placed in an envelope, which he sealed and, the 19th of August, 1957, turned 


over to Dr. Butler, United States Chemist (J. A. 93-4). He testified that he 


saw Officer Xing on August 8, 1957, in the early evening, in the office; that 


they were fixing to conduct a raid, that is, execute arrest warrants for indi- 
viduals that King had made purchases of narcotics from; that they marked 
some money, and he gave King four one dollar bills and recorded the serial 
numbers for the purpose of King's making purchases that night; that he had 
an arrest warrant for John Doe alias Little Joe (J. A. 94); that they let Sing 


out and arranged to meet him at 5th and ast Capitol Streets, and later King 





returned with Robert “Jarren, one of the people they had arrest warrants for, 
and they arrested Varren and King told them what had occurred in the pool 
room (J. A. 94-5); that they went to the pool room at 15th and sast Capitol 


Streets, and Officer King pointed out the defendant as being Little Joe; that 
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he went over to the defendant and placed him under arrest; that when he 
placed the defendant under arrest, -- 


"He had a pool stick in one hand and when I told him I was a po- 
lice officer and wanted to talk to him, he had one hand in his 
pocket, I pushed him back away from the pool table and told him 
to take his hand out of his pocket. At this time, he slightly 
turned, and, as he put his hands up over his head, he dropped a 
small bottle containing some white capsules. I picked the bot- 
tle up and counted the capsules, it contained 42 capsules of 
white powder"; 


that he identified as =xhibit No. 3 the Bufferin bottle that the defendant 


dropped at the time he placed him under arrest, which contained 42 capsules 


of white powder (J. A. 95); that there were no Government stamps on it(J, A 


95-6); that he placed the 42 capsules in an envelope, which he sealed, and, 
on August 19th, delivered it to ~Y, Sutler, the United States Chemist; that 
when he placed defendant under arrest, he both searched and questioned 
him; that defendant had several dollars on him, and he compared serialnum- 
bers with some of the money, and three dollars had the same serial number 
as the serial number of the dollars that he had given to Officer King earlier 
that evening (J. A, 96); that he identified the three one dollar bills as £xhibit 
No. 4 (J. A. 96-7); that he had a record of the serial numbers in his files, 
but didn't have it with him; that he questioned defendant at the scene and 
later -- "it started on the scene and it continued in the office of the Narcot- 
ics Squad" (J. A. 97); and that defendant Stated he had gotten this money from 
“Tarren, and had given “arren three capsules of heroin, -- "he said he had 
gotten $4.00 from him, $4, 50, something to that effect, and had given him 


three capsules of heroin" (J. A, 97-8). 
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On cross examination, Officef Aiken testified that on August 8, 1957 
he knew Joseph “/illis only by his description, and does not recall anything 
being said about a Van Dyke beard; that he does not have Officer King's notes, 
and he is not sure whether Officer King ever turned over any notes in hisown 
handwriting about this case (J. A. 99); that he had never seen nor heard of 
Joe Willis before August 8th, but had heard the name Little Joe (J. A. 100); 
that on August 8, 1957 Officer King explained to him that) most of the fellows 
he had been buying narcotics from were in this pool room, and the only man 
that he hadn't made a direct sale from was the defendant, so they made an 


arrangement to give him some marked money in order that when he did buy 





narcotics they could recover the money (J. A, 101); that they were thinking 
about Little Joe when he marked the money and King explained his program 


(J. A. 102); that they went to the pool room in a hurry, and stopped in front 


of the pool room, when Officer King said ''There is Little Joe now, with a 


stick in his hand", and he saw him in the pool room, shooting pool (J. A. 


105); that three officers got out of the car, and he went to the defendant -- 


"And I told him I was a police officer and he was lunder arrest. 
He had a pool stick in his hand, I think he had been drinking a 
soda. He reached his hand -- when I walked in the pool room 
‘Nillis put his right hand in his pocket. I went over to him and 
told him he was under arrest, take his hand out of his pocket 
and spread his arms against the wall; and as he turned toward 
the wall and pulled his hand out of his pocket, the bottle hit 
the floor, a small bottle, SBufferin bottle, containing 42 cap- 
sules of white powder, fell to the floor. I pickedit up, he 
said "it didn't come off of me" and I questioned him about the 
incident with Villiams, thatis “/arren 7/illiams" (J. A. 106-7); 


that he doesn't know whether they walked or ran into the pool room (J. A. 


107); that he was the first one in the pool room, and the other two officers 
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were right behind him; that when he first saw him, defendant had a cue stick 
in one hand and a pop bottle in the other (J. A. 108); that after the bottle fell 
out of defendant's pocket, "I patted him down", and then took the money out 
of his pocket (J. A. 108-9); that he told defendant to take his money out ofhis 
pocket, which he did, and placed it on the pool table, and then he got the list 
out and told defendant what he was looking for and went through his money, 
when he found three bills and he showed defendant the serial numbers on the 
dollars and the serial numbers on the piece of paper he had in his hand (J.A. 
109); that he thinks the Joe of Joe's Pool Room is someone else as defendant 
didn't appear to be in charge of the pool room (J. A. 110); that he talked with 


defendant some time after midnight and before 10:00 A.M. on August 9th in 


the Narcotics Squad office at Police Headquarters, but he anes not remeii- 
ber what was discussed except that he knows he didn't discuss anything other 
than the case (J. A. 112); that he does not think he was preparing Willis'case 
for the committing magistrate that morning, as he had been injured that night 
and went to the hospital and didn't get to go to court that day (J. A. 113); that 
he arrested the defendant on the basis of the warrant of arrest (J. A. 115); 
and that they retained all of defendant's money and returned it to him in the 
Narcotics Squad office the next morning (J. A. 118). 

Counsel stipulated that if Dr. Butler, the chemist from Internal Rev- 


enue, appeared and testified he would state that Exhibits Nos. 1, 2 and 3 


were turned over to him by Officer Aiken, that he made an analysis of them, 


and found that they contained heroin hydrochloride, a derivative of opium. 
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Exhibits Nos. 1 through 4 were then received in evidence, and the 
Government rested its case. 

Defendant took the stand and testified in his own behalf (J. A. 121). 
He testified that he did not recall what he was doing on July 23rd, but didre- 
call an incident about three to four weeks prior to his arrest, when Phillips 
came up to him and asked him a question (J. A. 121); that he was on his way 
to 1607 A Street, N.E., and believes that Phillips came up to him some- 


where in the 1500 block; that he had seen Phillips before, and Phillips asked 


him a personal question, which surprised him as he had never said anything 


to him before; that the question was about a particular girl, and defendant 


wanted to know why he wanted to know, and Phillips replied that he just took 


it for granted that defendant was going with her; that the only time he had 





ever seen Officer King before was in the Narcotics Headquarters when he 
went up to be interrogated by Officer Aiken; that he did not engage in anynar- 
cotic transaction on July 23, 1957 with anyone (J. A. 122); that on August 8, 
1957 he left home about 8:30 P.M., and intended to go over to this same 
girl's house; that he caught the streetcar, got off at 15th and East Capitol 
Streets, stopped in the corner store and made a phone call to her house, the 
line was busy so he came on down the street and stopped|in the pool room, 
intending to make another phone call there (J. A. 122-3); that while in the 
pool room he engaged in a game of pool, having been asked by a fellow to 

bet, and he played him three games; that before the fourth game, while wait- 


ing for the balls to be racked, he bought a soda and went! to the door of the 


pool room to catch some air; that while standing in the doorway, he noticed 
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a car make a lefthand turn from East Capitol Street, traveling faster than a 
person would normally make a turn, and this car pulled up to the sidewalk 
and officers jumped out, shouting "We are the police", some going down the 
street and two coming by him into the pool room; that he stepped aside to let 
the officers by, and this officer later known to be Officer Aiken, stopped at 
him and told him to put his hands up in the air, which he did, holding both the 
cue stick and the soda bottle, and the officer said "Don't move your hands, 
aa keep them where I can see them"; that the officer grabbed him by the belt 


in the back of his pants, and had the other hand on his shoulder, and walked 


him back into the pool room; that halfway in there the officer stopped to pick 


up something, and when he turned around and looked another officer hit him 
in the back (J. A. 123); that when he stopped beside the soda machine, this 
officer showed him a small bottle, and asked him if it was his, to which he 
replied "No, it's not mine"; that the officer then asked his name, and he said 
"My name is Joe", to which the officer replied "Yes, this is yours"; thatthe 
officer then asked him if he had any money, and he replied that he did, and 
then the officer searched him, with his hands still up in the air, patting him 
down and taking the money out of his pocket; that he didn't know whether 
somebody had been robbed or not, so he said that this was his money, and 
the officer replied that that was not what he wanted, that he had some marked 
money there; that at that time the officer took out a small type file card, 
with some numbers written across the width of the card, and said "Some of 
these numbers match some of this money here"; that he asked to see the 


nurabers, but the officer refused and put all of his money in his pocket 
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(J. A. 124); that he and three others were arrested and taken in a van down to 
headquarters, where Officer Aiken gave the desk sergeant the charge against 
them, and he was booked at 9:30 (J. A. 124-5); that between six and seven o'- 
clock the next morning he was taken upstairs and interrogated by Officer Ai- 
ken; that while there, Aiken called King over and inquired as to "How do you 
get Joe", and King replied that he hadn't bought anything from Joe and never 
had any transaction with him, and the only thing he knew was what they said; 
(J. A. 125); that Officer Aiken then produced the money out of his pocket, and 
also took out a card, saying that he was going to show him that he had marked 
money; that he complained right there that the card was not the same one ‘nat 
Aiken had shown him in the pool room, stating that the numbers were written 
along the length, and Aiken stated "Well, that's all right, it was folded"; that 
Officer King looked at it, and he thought that maybe King would protest too, 


but he didn't say anything (J. A. 125-6); that Officer Aiken counted out three 


one dollar bills, and counted $57.00 as the money taken from him; that Aiken 


had him sign for the money there, and gave him back his money; that he had 


about $47.00 when he went in the pool room, and had played three games, 
two at $2.00 with some single bets on the side, and he didn't know how much 
he had acquired until he was taken to headquarters and told he had $57. 00 
(J. A. 126); that he had seen Robert Warren but did not have anything to do 
with him on the evening of August 8th (J. A. 126-7); that he did not sell any 
narcotics on the evening of August 8th; and that he did not possess the bottle 
that was introduced in evidence at any time, having never seen it until the 


man showed it to him there (J. A. 127). 
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On cross examination, defendant testified that he was the same Joseph 


Willis who in 1952 was convicted of stealing from the mail, and the same Jo- 


seph Willis who in 1953 was convicted of forgery and uttering (J. A. 128); that 
on July 23rd when Phillips approached him, it was in the evening and near the 
corner of A Street and near the pool room (J. A. 128-9); that he had seen 
Phillips around the pool room, but they were strangers except by sight (J. A 
129); that Phillips asked him if he knew Betty Jean, and whether he went with 
her, and that puzzled him why he would ask him that, as they had been going 
together but had broken up (J. A. 130); that Phillips stood there talking to him 
about a minute, and then went back to a fellow (J. A. 130-1); that he was sus- 
picious but thought maybe the other fellow had asked Phillips to ask him about 
the girl, and that was all there was to it, and he just continued on his way 
(J. A. 131); that on August 8th he arrived at the pool room about 9:00 P. M., 
and that the police came in about 9:15 (J. A. 132-3); that he was playing 
proposition pool, with a given ball to make, and this was a much faster game 
than straight pool (J. A. 133-4); that the pool table is about six or seven feet 
from the front door, and when the police came he was standing in the front 
door, with a pool cue and soda bottle in his hands, and the table was vacant 
as the man was racking balls at another table, and that was why he hadtime 
to walk over and stand in the doorway while finishing drinking his soda(J.A. 
135) ; that Officer Aiken told him he was under arrest out on the sidewalk at 
the doorway, and told him to put his hands in the air and keep them that way 
(J. A, 136); that in walking back into the pool room, Officer Aiken was be- 
hind him, and when about halfway in he felt Aiken's hand leave his shoulder 
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and then felt a tug, and when he looked around Aiken was stooping over, that 


was when the officer hit him in the back and told him to stand up and get 





around; and that Aiken came up with the bottle then and asked him if it was 


his (J. A. 137); and that Phillips was later brought in the pool room, but he 

| 
did not see Warren in the pool room on August 8th, although he did see ‘Var- 
ren the next morning with his head all bandaged up when all of them were 


together -- they arrested 21 people that night (J. A. 138). 


Robert William Warren was called as a witness for defendant (SeAe 





138). He testified that the charges against him had been disposed of; thatne 


was charged with selling two capsules of narcotics on August 8, 1957 to Or- 


ficer Charles P. King, and he had admitted doing that; that he did sell nar- 
cotics to Officer King at that time; that he did not buy narcotics from Joseph 
Willis at that time, and knew Willis by being in jail, having seen him a few 
times but did not know his name on August 8, 1957 (J. A. 139); and that he 
did not see Willis on August 8, 1957 (J.A. 140). | 


On cross examination Warren testified that he met King three or four 


times on August 8th, and saw him parking in front of J oe's Pool Room({J.A. 


140); that when Officer King gave him the money on August 8th for the pur- 


chase of narcotics, he did not have the narcotics on him, and had to getthem 
(J. A. 141); that King let him out of the car in front of the pool room and he 


went in and got the narcotics from the fellow that he got them from at the 





back table in the pool room and then came out and got in the car (J. A. 142); 
| 
and that it was very crowded inside the pool room that night, the boys were 


betting and carrying on, andhe can't say whether Willis was in there or not as he 
wasn't in there more than five or ten minutes, if that long (J, A. 143). 
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A photograph of defendant taken by the police on August 9, 1957, was 
introduced in evidence as defendant's Exhibit No. 1. 

With this the defendant concluded his case; and the prosecution did 
not present any rebuttal. 

The Court indicated that the usual instructions would be given, and 
no special instructions were requested, except one about grave suspiciv.: 
which the Court indicated would be given (J. A. 144). 

. Arguments of counsel to the jury were not written up in the transcript 
and do not appear. Thereafter the Court charged the jury (J. A. 145-53, 155- 
6). No attempt will be made here to summarize the Court's charge, but ap- 
propriate references thereto will be made in the argument, 

| Before the Court's charge to the jury was completed, counsel for ap- 
pellant made a motion for judgment of acquittal, on the ground that there was 
no testimony of sale and that the jury would have to speculate that defendant 
had made a sale. The Court denied the motion (J. A. 154). 

| The jury returned a verdict of guilty on all counts against the defend- 
and in all three indictments (J. A: 156-8). Initially the Clerk took a verdic¢ 
from the jury on three counts in Criminal No. 1038-'57 (J. A. 157), when 
there were only two counts in that indictment; and then the Clerk took the 
verdict again in that case, on two counts only (J. A. 158). Formal orders 


were duly entered in each of the three cases on the verdicts (J. A. 158-60). 


Motions to Set Aside Verdict, Sentence and Appeal 


Defendant in prcper person filed a motion to set aside the guilty ver- 


dict, to which he attached "a deposition" (J. A. 160-4). While broken down 
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into three parts under headings of the three separate criminal cases, defend- 


ant's contentions were that Officer King had no more thah mere suspicion 
that defendant had participated with Phillips in making a sale, which wasnot 
probable cause for a warrant of arrest; that Officer King at no time observed 
the defendant committing any overt act; that defendant's testimony of his be- 
ing out on the sidewalk when arrested by Officer Aiken was necessarily trae, 


and Aiken's contrary statements necessarily false, since defendant was aie 





to give details of the approach of the automobile and of the officers’ getting 
out of the car which he could not have seen from inside the pool room and 
had no other means of knowing at that time; and that the jalleged marked 
money was not properly identified by the best evidence or by possible cor- 
roborating evidence. The Court granted an oral hearing on the motion, and 
defendant was required to argue his own motion, with only the assistance of 
counsel to advise him (J. A. 164-8). The Court treated all of the points 
raised by defendant as involving only issues of fact which the jury had de- 
cided against defendant, and denied the motion (J. A. 168-9). 

The Court entered judgments of conviction and sentence against ap~ 
pellant on July 3, 1958 (J. A. 169-71). In No. 1038-'57, appellant was ac- 
judged guilty and sentenced to imprisonment for a period of one to three 
years on count 1 and five years on count 2, the second to take effect on the 
expiration of the first; in No. 1039-'57, appellant was adjudged guilty and 
sentenced to imprisonment for a period of five years on count 19, one to.five 


years on count 20 and five years on count 21, to run concurrently with each 


otter and concurrently with the sentence imposed in No, 1038-'57. In No. 
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1040-'57, appellant was adjudged guilty and sentenced to imprisonment for a 
period of five years on count 16, one to five years on count 17 and five years 
on count 18, to run concurrently with each other and with the sentences 
engeed in Criminal Nos. 1038-'57 and 1039-'57. 

On July 14, 1958 appellant applied for leave to prosecute an appealin 
forma pauperis, with an affidavit in support thereof (J. A. 172). Judge Keech 
endorsed a fiat on the affidavit, denying same on the same day. Appellant 
then petitioned this Honorable Court for leave to prosecute an appealinforma 


pauperis, which was granted by the Court, 


STATEMENT OF POINTS 


In his petition for leave to prosecute this appeal in forma pauperis, ap- 
pellant stated his grounds or points on appeal as being: Incompetent counsel; 
insufficient evidence to obtain a warrant; warrant improperly applied for; ille- 
gal arrest; insufficient evidence to obtain a conviction; andillegal sentence. 

Counsel for appellant have been appointed by the Court rather than re- 
tained by appellant, and feel that they are not authorized to abandon any point 
made by appellant. However, after careful study of the record, they feel that 
the following points should be made in behalf of appellant, namely: 

i. The complaint filed with the United States Commissioner was legal- 
ly insufficient, and the warrant of arrest was improperly and unlawfully issued 
thereon, in violation of the requirements of Rules 3 and 4 of the Federal Rules 
of Criminal Procedure. 

2. Appellant's arrest on August 8, 1957, was made under an invalid 
warrant of arrest and was thereby unlawful, so that the search of his person 
incident thereto and the seizure of property and obtaining of statements as 
part of said arrest and search of his person was unlawful and unreasonable. 


3. The District Court erred in not suppressing evidence allegedly ob- 


tained in and by the unlawful arrest of appellant and search of his person. 
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4, The District Court improperly consolidated the three separate cri- 
minal cases against appellant for trial, and thereby prejudiced appellant in 


his right to a fair trial on each of the three said separate gases. 


SUMMARY OF ARGUMENT 





I, 


The District Court Erred in Not Suppressing Evidence Obtained upon 


Search and Seizure of Appellant at the Time of His Arrest, Appellant duly 
filed motions to suppress evidence obtained from search ahd seizure of his 
person, as an incident to his arrest on August 8, 1957. The police had no 
search warrant; and the arrest wasmade upon a warrant of arrest. The war- 


rant was issued upon a complaint that stated only the bare conclusion of guilt, 





without any statement of facts, in violation of Rules 3 and A, Federal Rules of 


Criminal Procedure. Thereby, the warrant was invalid, and the arrest there- 
on illegal, under Giordenello v. United States, 357 U.S. 480, 2L. Ed. 2d. 


1503, 78 S.Ct. 
When the first motion to suppress evidence came before the Court on 

rehearing, Officer Aiken was called by the Court and testified as to the arrest, 

the search of and seizure from appellant's person, and the admissions made 

by him, so that appellant's standing to move for suppression was apparent. 

Yet the Court persistently pressed for an admission of ownership or possession 


of the property seized before considering the merits of the motions. Appeliant 
never admitted ownership or possession of the bottle of narcotics, which the 


Police Officer said he dropped when arrested and about to be searched; but 


appellant did admit ownership of the alleged marked money taken from his 
person, Appellant was the "victim" of the search and seizure; it was his 


rights that were violated; and he was the person "aggrieved". 
The District Court erred in not granting one or the other of appellant's 


motions to suppress the fruits of the illegal arrest and incidental search and 


seizure. 
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II. 


Consolidation of the Three Indictments for Trial Was Prejudicial to 
Appellant. With acquiescence of counsel, the Court consolidated these three 


separate cases for trial. After careful review of the record, counsel assigned 
for appellant believe that the consolidation was prejudicial to appellant, and 
thereby submit the point to the Court for consideration under Rule 52(b), 
Federal Rules of Criminal Procedure. 

Under Rules 8 and 13, Federal Rules of Criminal Procedure, consoli- 
dation may be made if the offenses are the same or similar or are based on 
the same act or on two or more acts constituting parts of a common plan. 

But Rule 14 authorizes the Court to order an election, separate trials, sev- 
erence of defendants or whatever relief justice requires, if it appears that 
prejudice results from a joinder for trial. Under Kidwell v. United States, 
38 App. D.C. 566, the rule has long been that it is doubtful whether separate 
and distinct felonies, not arising out of the same transaction or dependent cn 
the same proof, should ever be consolidated; but that consolidation should not 
be permitted where the crimes charged are of such nature that the jury might 
regard one as corroborative of the other when in fact no corroboration exists. 
This rule was affirmed in Dunaway v. United States, 92 U.S. App. D.C. 299, 
205 F. 2d. 23, where this Court said that "if . because of the consolidation 


prejudice developed and was not cured by requiring an election or by other 


relief, material error afflicted the trial." 


These cases rest in the main upon circumstantial evidence. The sta.- 
ute makes proof of possession prima facie proof of guilt. The only protection 
any defendant has against the risk of conviction upon circumstantial evidence 
is that the jury must be persuaded of guilt beyond a reasonable doubt. Suci 
protection is materially weakened, if not destroyed, by consolidating sepa- 
rate charges and aggregating unrelated evidence against the defendant. Here, 
two of the cases arose out of alleged sales through other parties. The evi- 
dence of one had no relevance to! the other. The third case arose from alleged 
possession at time of arrest, which was not relevant to the two cases of ai- 
leged sales. Separately, much of the evidence was equivocal on the question of 


guilt; but collectively one case tended to support the other and gave added weight 
to the charge of guiit on each. 


It seems to counsel that justice requires that the conyictions be set.._.___.__., 


Parr 


ne . 


~ 





ARGUMENT 


i 


The District Court Erred in Not Suppressing 


Evidence Obtained upon Search and Seizure 
of Appellant at the Time of His Arrest 

Continuously from the time of his arrest and indictment, appellant 
has complained of what he described as the illegal search and seizure made 
of his person at the time of his arrest on August 8, 1957, His efforts to ob- 
tain a ruling from the Court were met with objections by| his own counsel anc 


by the Court. Two judges of the District Court heard his separate motions; 





and each of them took the position that appellant wouid have to admit that the 


property taken from his person either belonged to him or was in his posses~- 





sion before he had standing to maintain a motion to suppress such evidence as 


being illegally obtained. 
On rehearing of the first motion, Judge Kirkland expressed a desire 
to do substantial justice, and called Police Officer Aiken to the stand and in- 
terrogated him as to the arrest and search and seizure., At that time Offi - 
cer Aiken testified that when he arrested him, appellant pulled a small bct- 
tle out of his Rares and dropped it to the floor, which the officer picked up 
and later found to contain 42 capsules of heroin; that appellant had three one 
dollar bills on his person which had been used by the undercover police offi- 
cer King to purchase two capsules of heroin from Warren, and that appellant 
admitted that the bottle containing the 42 capsules was his and also that he 
had sold Warren two capsules of heroin for the $3.00 (J. A. 38-9). At the 
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outset of the hearing, Judge Kirkland advised appellant that the officer had 
made the arrest pursuant to a warrant of arrest, which gave him the author- 
ity to make the arrest and search appellant's person incident thereto, and 
that the only question was whether or not the United States Commissioner had 
the right to issue the warrant in the first place, and did he have probable 
cause to do so (J. A. 35), but after hearing the officer testify, the Court, in 
answer to contentions by appellant that Officer King must have gotten the 
warrant on false information, stated that "all we are concerned with is, didthis 
officer on the stand, serving this warrant, have a right to seize these drugs. 
And the important thing is, where did the drugs come from. He said they 
came right from your person'(J.A. 45). In announcing his ruling that the 
motion to suppress was denied with prejudice, J udge Kirkland referred to 

the testimony of Officer Aiken "and the fact that the motion was in the Court's 
presence withdrawn by the defendant, who has offered no testimony" (J. A 45). 


In his new motion to suppress evidence, with further evidence of ille- 


gality, appellant asserted false warrant lodged, illegal search and seizure, 


and arrest without probable cause. He specifically alleged violation of the 
Fourth Amendment of the Constitution. In asserting that he was arrested 
without probable cause, appellant urged that the warrant of arrest could not 
have been applicable to him Sent because he was wearing a very notice- 
able Van Dyke beard at the time and the description in the warrant did not 
fit him. When this new motion came before Judge Keech, appellant's coun- 
sel promptly advised the Court that he had advised appellant not to file this 
type of motion, then stated that he and appellant had come to a total 
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disagreement as to the law in the case and said that appellant would like the 
Court to appoint another counsel. The Court declined to relieve counsel for 
appellant and directed him to sit at counsel table and advise appeliant, and 
then gave appellant an opportunity to argue the case, with the admonition thai 
the Court thought he was making a mistake in not taking counsel's advice 
(J.A. 50-1). As appellant started to argue and present the matter, the Court 
interrupted with the query "You are not claiming these narcotics are yours, 
are you?'"', to which appellant replied ''No, sir, they are not"; to which the 


Court added "You deny you ever had them, don't you?"", and appellant said 


"Yes, sir" (J.A. 53). The Court then stated to appellant/that a motion to 


Suppress is not appropriate unless he showed ownership or possession of the 





property. The Court then asked appellant if police got anything from him, 
and appellant said yes, the officer took some money out of appellant's peckei 
which he claimed was marked money, and that the money was appellant's 


(J.A. 54). The Court then had some discussion with counsel and then with 





appellant to the effect that counsel was obviously trying to prevent appellant 


from making statements that might later be used in evidence against him; 
and the Court then posed the suggestion that appellant might want to withcraw 
his motion, to which appellant replied "I am very confused" (J.A. 55). The 
Court indicated that confusion was not desired, and followed that with the 
suggestion that the Court deny the motion without prejudice because ''I would 
rather for you not to make any statements now" (J. A. 55-6). The Court then 
advised appellant that there was no Mallory case here, and put the question 
to anpellant as to whether he would withdraw the motion or permit the Court 
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= deny it without prejudice, to which appellant replied that he would rather 
the Court deny it without prejudice (J. A. 56). The Court then denied the 
motion without prejudice. 

Unquestionably, there are many decisions that state the rule to be that 
one who seeks to suppress evidence illegally obtained must show a proprie- 
tary or possessory interest in the property in order to have requisite stand- 
ing to maintain the motion to suppress. But upon analysis, it appears that 
most of these cases are concerned with illegal search of premises, in which 
it is both logical and reasonable that a person must necessarily have some 
ownership or right of possession in the premises or the property taken to 
have any standing to complain of the search and seizure. In such context, 
courts have sometimes stated the rule as a rigid requirement. For example, 
see: Connolly v. Medalie, 58 F. 2d. 629(C.C.A., 2). In this jurisdiction 


such statements have been made’ in cases distinguishing the status of ''guesi" 


from that of owner or occupier of the premises. Gaskins v. United States. 


95 U.S. App. D.C. 34, 218 F. 2d. 47; Gibson v. United States, 80 U.S. App. 
D.C. 81, 149 F. 2d. 381. But in Gibson, this Court noted that "there was 
no molestation of his person, "' 

When the search has been of:-personal property, there has not been 
unanimity of opinion on the requisite standing question. In United States «. 
Blok, 88 U.S. App. D.C. 326, 188 F. 2d. 1019, the appellee was held to 
have a possessory interest in the desk assigned to her in a Government office 
where she was employed, and thereby to have the standing to suppress evi- 
dence obtained from the illegal search of the desk, even though appellee 
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disclaimed ownership of the property seized. But in Accardo v. United 
States, 101 U.S. App. D.C. 162, 247 F. 2d. 568, the contrary conclusion 
was reached. In Shore v. United States, 60 U.S. App. D.C. 137%, 49 F. 2d. 
519, the illegal search of the trunks was made in the express office, where 
defendants had no apparent standing; and the subsequent search and seizure 
after delivery at premises where defendants were identified was held to have 
been legally made under a vaild search warrant. 
In instances of illegal search of the person, the decisions of this 
Honorable Court are more in accord on the standing question. In Wyche ~. 
United States, 60 App. D. C. 67, 193 F. 2d. 703, thie majority opinion 
does not discuss the standing question, but holds that the arrest and search 
were legal; but Judge Fahy, in a concurring opinion, stated that ‘Wyche's 
failure to claim ownership of the property sought to be excluded was not faial 
to his contention. In Williams v. United States, 99 U.S. App D.C. 161, 227 


s 


F. 2d. 789, this Honorable Court upheld the right of appellant to have the 


fruits of the illegal arrest and seizure suppressed, even though in a pretrial 


motion appellant had disclaimed ownership of the capsules, saying that when 
his objection was acted upon at the trial "the unchallenged testimony of ‘he 
prosecution showed that the capsules were in appellant's possession untilhe 
dropped them, thus giving him standing to object". It is|true that in Harvey 
v. United States, 90 U.S. App. D.C. 167, 193 F. 2d. 928, this Court refers 
to failure of appellants to claim that the evidence was seized by the police or 
that they owned or possessed it, as an underlying reason why they were not 
entitled to its exclusion; but apparently this point was raised for the first 
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time in this Court, as the Court says "Under these circumstances we think 
they now have no standing here to contest their convictions upon the basis of 
a seizure which they deliberately denied'' (emphasis supplied); and the Court 
found that the arrests and seizures were legai. In Christensen v. United 
(No, 14377 decided 8/28/58) 

States, . s s05S. App. Doc. i, sd Ree) ee iitheimajorityof this 
Court considered the search and seizure question and held that the property 
in question was taken from appellant incident to a lawful arrest, even though 
appellant urged that there was no proof that he ever had possession of them. 
Judge Bazelon dissented from the conclusion that the arrest was lawful, auc 
discussed the question of standing then as a necessary part of his view asito 
the illegality of the conviction based upon the seized property. 

It seems to counsel that the better worded statements of the rule of 


requisite standing are those which give standing to the "victim" of the unlaw- 


ful search and seizure. In Jeffers v. United States, 88 U.S. App. D.C. 58, 


187 F. 2d. 498 (affirmed, United States v. Jeffers, 342 U.S. 48, 96 L. Ed. 


59, 72S. Ct. 93) this Honorable Court stated the rule as follows: 


"An accused does not have standing to prevent the admission of evi- 
dence obtained by an unlawful search and seizure which did not infringe 
his own personal rights protected by the Amendment. The constitu- 
tional provision against unreasonable searches and seizures doesnot 
in terms bar the admission of evidence obtained by its violation. The 
exclusionary rule as applied in the federal courts was formulated by 
the judiciary in aid of the effectiveness of the Amendment. Weeks v. 
United States, 232 U.S. 383 (1914); see Wolf v. Colorado, 338 U.S. 
25 (1949), but is available only to the victim of the unconstitutional 
conduct '* * * the federal courts in numerous cases, and with una- 
nimity, have denied standing to one not the victim of an unconstitu- 
tional search and seizure to object to the introduction in evidence of 
that which was seized. * * *' Goldstein v. United States, 316 U.S. 
114, 121 (1942); see, also, Gibson v. United States,80U.S App D.C. 
81 149 F. 2d 381 (1945), cert. den. sub nom O'Kelley v. United 
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States, 326 U.S. 724 (1945). 
Criminal Procedure now states that 


unlawful search and seizure who may move to suppr 
We assume the Rule does not enlarge the 


obtained. 
lished limits of the class who may object. 
States, 159 F. 2d 245 (2nd Cir. 1946). 


———— 
Janitz, 
not contract those limits. vs 


In Jones v. United States, 


(No. 14437, dec. Dec.. 


See, also, 


U.S. App. D.C. les 


Rule 41(e) of the Federal Rules of 
it is the 'person aggrieved' by ain 
ess evidence So 

previously estab- 


Lagow, et al. v. 








19, 1958) the Court states the standing rule to 


United 


United States v. 
161 F. 2a19, 21 (3rd Cir 1947). Clearly, however, it does 


F, 2d. 


be predi- 


cated upon a necessary infringement upon appellant's personal righis. 


In Agnello v. United States, 269 


4, the Government claimed seizure 


search of appellant's house and introduced the same in evi 


Petitioner denied possession or prior knowledge of the cocaine. 


preme Court held the admission of the evidence to have been error 


reversed the conviction, saying: 


"x ok & Where, by uncontroverted facts, 


seizure were made in violation of the 4th Amend 


reason why one whose rights have been so violated, and wh 


to be incriminated by evidence so obtained, may not invoke 
tion of the 5th Amendment immediately, and without any ap 


for the return of the thing seized. * * *" 


At the time the Court had appellant’ 


and seizure of property from him, 


tim'' whose rights were violated, and, therefore, unque 


ing to maintain a motion t 
such search and seizure of his person. 


United States v. Blok, supra; Agnello v. 
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incident to his arrest. 


o suppress the evidence obtai 
Williams v. 


United States, 


He was 





United States, 


U.S. 20, 70 L. Bd. 145, 46S, Ci. 
of a can of cocaine upon unauthorized 
dence against him. 


Yet the Su- 


, and 


it appears that a search and 
ment, there is no 


o is sought 
protec- 
plication 


s motions to suppress before it 


the only evidence before the Court disclosed a search of appellant's person: 


the ‘'vic- 


stionably had stand- 


ned from him by 


supra, 


supra; Nueslein v. 


District of Columbia, 73 App. D.C. 85, 115 F. 2d. 690; Weeks v. United 
States, 232 U.S. 383, 58 L. Ed. 652, 34S. Ct. 341; 47 Am. Jur. - Searches 


and Seizures, Sec. 11. Appellant was certainly "aggrieved" within the mean- 


ing of Rule 4l(e), Federal Rules of Criminal Procedure, if the arrest and 


seizure was not lawful. Likewise, the Fourth Amendment to the Constitu- 
tion was plainly violated if the arrest and seizure was unlawful. There was 
no justification for the Court to require appellant to admit possession or 
ownership of the narcotics allegedly taken from his person, as a condition 
precedent to consideration of his motions to suppress theevidence. Infact, 
it seems to counsel that where, as here, possession constitutes the crime, 
it is a violation of the Fifth Amendment and a denial of due process of law to 
require an admission of possession before considering the merits of a mo- 
tion to suppress evidence illegally obtained. Even so, appellant admitted 
that the alleged marked money was taken from him; and the police officer -r 
claimed that appellant confessed possession of the narcotics and the saleto 
Warren, when arrested. The Court erred in not proceeding, without equi- 
vocation or attempts to influence appellant, to consider and pass upon the 
merits of the several motions to suppress, with recognition of appellant's 
standing to have the evidence suppressed. 

The plain implication from the record is that the District Court er- 
roneously regarded the warrant of arrest as having been validly issued, and 
the resulting arrest under that warrant of arrest to have been lawful. Ap- 
neat plainly sought to urge that the warrant had been issued without prob- 
able cause. The requirements of Rules 3 and 4, Federal Rules of Criminal 
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Procedure, were not specifically discussed; but the raising of an issue as 


to probable cause plainly brought the subject matter of those rules before ithe 


Court for consideration. The motions here were considered by the Court 
before the Supreme Court of the United States decided the case of Giorde- 
nello v. United States, 357 U.S. 480, 2 L. Hat 62d. 1503) vom. Coy Ss, 
and it may well be that the District Court did not view the requirements of 
Rules 3 and 4 as seriously as the Supreme Court decreed they should be re- 
garded. However, the Supreme Court's decision in Giordenello was handed 
down before appellant was sentenced in these proceedings. 
There is a striking parallel between this case and Giordenello in re- 
spect of the deficiency in the showing made before the United States Commis- 


sioner upon which the warrant of arrest was made. Both cases involve char- 


ges of violating the narcotics laws. In Giordenello the complaint upon which 





the warrant of arrest was issued, was: 


"That on or about January 26, 1956, at Houston, Texas, in the South- 
ern District of Texas, Veto Giordenello did receive, conceal, etc., 
narcotic drugs, to-wit--: heroin hydrochloride with knowledge of 
unlawful importation;in violation of Section 174, Title 21, United 
States Code. "' | 


In this case the complaint upon which the warrant of arrest was 


issued, was: 


"That on or about July 23, 1957, at Washington in the District of 
Columbia John Doe/Little Joe did unlawfully possess and sell a 
narcotic drug, to wit., heroin. " | 


In Giordenello the narcotics agent observed petitioner enter andthen 
shortly thereafter leave his residence, closely followed by a "well known 


police character" in a second car. The agent pursued the cars until they 
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stopped and petitioner entered another residence. ‘“Vhen he came out carry- 
ing a brown paper bag in his hand and proceeded toward his car, the agent 
meee the arrest warrant and seized the bag which proved to contain a 
mixture of heroin and other substances. Petitioner admitted purchasing the 
heroin in Chicago and transporting it to Houston. He argued that the seizure 
of the heroin was unlawful since the warrant of arrest was illegal, and the 


seizure could be justified only as incident to a lawful arrest. In passing on 


this contention, the Supreme Court said (L. Ed., pp.1509-10): 


"Criminal Rules 3 and 4 provide that an arrest warrant shallbe 
issued only upon a written and sworn complaint (1) setting forth 'the 
essential facts constituting the offense charged, ' and (2) showing 
'that there is probable cause to believe that/such/ an offense has 
been committed and that the defendant has committed it. . . :° The 
provisions of these Rules must be read in light. of the constitu- 
tional requirements they implement. The language of the Fourth 
Amendment, that’. . . no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly describ- 
ing. . . the persons or things to be seized. . . ,' of course an- 
plies to arrest as well as search warrants. See Ex parte Burford 
(US) 3 Cranch 448, 2 L ed 495; McGrain v Daugherty, 273 US 135, 
154-157, 71 Led 586 584-588, 47S Ct 319, 50 ALR 1. The pro- 
tection afforded by these Rules, when they are viewed against their 
constitutional background, isthattheinferences from the facts which 
lead to the complaint’. . . be drawn by a neutral and detached ma- 
gistrate instead of being judged by the officer engaged in the often 
competitive enterprise of ferreting out crime.' Johnson v United 
States, 333 US 10, 14, 92 L ed 436, 440, 68 S Ct 367. The purpose 
of the complaint, then, is to enable the appropriate magistrate, 
here a Commissioner, to determine whether the 'probable cause' 
required to support a warrant exists. The Commissioner must 


$ Rule 3: 'The complaint is a written statement of the essential 
facts constituting the offense charged. It shall be made upon oath 
before a commissioner or other officer empowered to commit per- 
sons charged with offenses against the United States’ 

Rule 4(a): '... If it appears from the complaint that there is 
probable cause to believe that an offense has been committed and 
that the defendant has committed it, a warrant for the arrest ofthe 
defendant shall issue to any officer authorized by law to execute it. 

1 
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judge for himself the persuasiveness of the facts relied on by a com- 
plaining officer to show probable cause. He should not accept with- 
out question the complainant's mere conclusion that the person whose 
arrest is sought has committed a crime. | 


“When the complaint in this case is judged with these considera- 
tions in mind, it is clear that it does not pass muster because it does 
not provide any basis for the Commissioner's determination under 
Rule 4 that probable cause existed. The Complaint contains no af- 
firmative allegation that the affiant spoke with personal knowledge of 
the matters contained therein: it does not indicate any sources forthe 
complainant's belief; and it does not set forth any other sufficiert 
basis upon which a finding of probable cause could be made. ‘We 
think these deficiencies could not be cured by the) Commissioner's 
reliance upon a presumption that the complaint was made on the per- 
sonal knowledge of the complaining officer. The insubstantiality of 
Such an argument is illustrated by the facts of this very case, for 
Finley's testimony at the suppression hearing clearly showed that he 
had no personal knowledge of the matters on which his charge was 
based. In these circumstances, it is difficult to understand how the 
Commissioner could be expected to assess independently the proba- 
bility that petitioner committed the crime charged. Indeed, if this 
complaint were upheld, the substantive ‘requirements would becom- 
pletely read out of Rule 4, and the complaint would be of only formal 
Significance, entitled to perfunctory approval by the Commissione:.. 
This would not comport with the protective purposes which a 
complaint is designed to achiev. | 





"It does not avail the Government to argue that because a war- 
rant of arrest may be issued as of course upon an indictment, this 
complaint was adequate since its allegations would suffice for aa in- 
dictment under Federal Rule of Criminal Procedure U(c). A warrant 
of arrest can be based upon an indictment because the grand jury's 
determination that probable cause existed for the indictment alsoes- 
tablishes that element for the purpose of issuing a warrant for the 
apprehension of the person so charged. Here, in the absence of en 
indictment, the issue of probable cause had to be determined by the 
Commissioner, and an adequate basis for such a finding had to 
appear on the face of the complaint. " | 





As in Giordenello, there was no search warrant in this case, andthe 
arrest was made pursuant to the warrant of arrest so that its validity de- 


pended entirely on the validity of the warrant of arrest. Under Giordeneilo, 





that warrant was unlawful and legally ineffective because the requisite 
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showing of facts had not been made in the complaint to the United States 
Coen upon which he could make the required determination of ex- 
istence of probable cause. The Supreme Court in Giordenello held that the 
seizure incident to the arrest was illegal, and that the evidence obtained in 
such illegal search and seizure should not have been admitted into evidence, 
and thereby that petitioner's conviction must be set aside. The same 
result is required in this case. 

| This Court recently stated the rule in Williams v. United States, 


U.S. App. D.C. F. 2d. (No. 13119, decided January 


29, 1959), as follows: 


"xe & 3 The Fourth Amendment prohibits an unreasonable search. ! 
A search is unreasonable unless authorized by a valid search war- 
rant, is incident to a valid arrest, or is made in other exceptional 
circumstances which dispense with the need for a search warrant. 
United States v. Jeffers, 342 U.S. 48; United States v. Rabinowitz, 
339 U.S. 52; Johnson v. United States, 333 U.S. 10. and see Gior- 
denello v. United States, 357 U.S. 480, and Jones v. United States. 
357 U.S. 493. A search, either with or without a warrant, is alsc 
unreasonable when made merely for evidentiary material which 'was 
not the instrument or means by which the crime was committed, the 
fruits of a crime, a weapon by which escape might be effected, o: 
property the possession of which is acrime.' Morrison v. United 
States, U.S. App. DAC. - - ise Vhs Sse ee 
Evidence obtained by an unreasonable search ma may be, and whenaéde- 
quately objected to must be, excluded on the trial of the person 
whose right of privacy has been violated. Weeks v. United States, 
232 U.S. 383; Silverthorne Lumber 22: v. United States, 251 U.S. 
385; United States v. Jeffers, supra, ' 


Since appellant made timely motions to suppress the evidence before 
trial, the failure to object to the introduction of the evidence at trial does 
not impair his right to maintain the point on appeal and have the judgments 
of conviction set aside. Waldron v. United States, 95 U.S. App. D.C. 66, 


219 F. 2d. 37. 
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The District Court plainly erred in not granting one or the other of ap- 


pellant's motions to suppress the evidence obtained from the illegal search and 


seizure of appellant on August 8, 1957, that is, the bottle containing 42 cap- 





sules of heroin, the three allegedly marked one dollar bills, and the allesed 
admissions by appellant that the bottle containing the 42 capsules was his and 
that he made a sale to Warren of two capsules for the three dollars. This 


evidence together with the testimony of the police officers regarding the same, 





constituted the critical evidence upon which appellant was convicted. 


I. | 


Consolidation of the Three Indictments for Trial 


Was Prejudicial to Appellant 


The three separate indictments in these three cases were consolidated 
for trial by the District Court, and were heard jointly and submitted to the 
jury jointly for decision. No formal motion for consolidation was made, and 
the record is barren of any agreement respecting eoneoniceon The only 


reference to the subject in the record is at the outset of the trial, when the 





Trial Judge inquired if the cases were to be consolidated dnd counsel replied 
in the affirmative. In this state of the record, it may well be that this Hon- 
orable Court will feel that the point is not open for consideration on appeal. 
Howewr, counsel assigned to represent appellant have Sonciaded: after care- 
ful review of the record, that the consolidation was prejudicial to appellant, 
and have concluded to submit the point to the court for its consideration under 


Rule 52(b), Federal Rules of Criminal Procedure, which authorizes the Court 
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to notice plain errors or defects affecting substantial rights. Cf. Tatum v. 
United States, 88 U.S. App. D.C. 386, 388, 190 F. 2d. 612. 

Consolidation of two or more indictments for trial is authorized by 
Rule 13, Federal Rules of Criminal Procedure "If the offenses, and the defend- 
ants if there is more than one, could have been joined in a single indictment 


or information". The joinder of two or more offenses in a single indictment 


is covered by Rule 8, which authorizes joinder "if the offenses charged, whe- 


ther felonies or misdemeanors or both, are of the same or similar character 
or are based on the same act or transaction or on two or more acts or trans- 
actions connected together or constituting parts of a common scheme or pian. "' 
Under Rule 14, the Court may order an election or separate trials of counts, 
grant a severance of defendants or provide whatever relief justice requires, if 
it appears that a defendant or the Government is purjudiced by a joinder of of- 
fenses or of defendants in an indictment or information or by such joinder for 
trial together. 

In Dunaway v. United States, 92 U.S. App. D.C. 299, 205 F. 2d. 23, 
this Honorable Court had occasion ‘to consider the subject of consolidation un- 
der the terms of the Federal Rules of Criminal Procedure, and to determine 
the principles applicable thereto. There, this Court said that "if because of 
the consolidation prejudice developed and was not cured by requiring an elec- 
tion or by other relief, material error afflicted the trial."" Based in the main 
ett the earlier decisions in Pointer v. United States, 151 U.S. 396, 38 L. 
Ed. 208, 14S. Ct. 410; Kidwell v. United States, 38 App. D.C. 566; and 


United States v. Perlstein, 120 F.' 2d. 276(C.C.A. 3), the Court stated the 


rule for review on the question of consolidation, as follows: 
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"Whether the criteria are stated in terms of deprivation of a 
substantial right, or of embarrassing or confounding the making of 
a proper defense, or more generally in terms of whether a defend- 
ant can be fairly tried on one or more charges at once, the princi- 
ples thus expressed place boundaries, though imprecise, to the dis- 
cretion of the trial judge. The rule in this jurisdiction leans upon 
Kidwell v. United States, supra, where the court strongly discoun- 
tenanced joinder for trial of two or more distinct felonies, though of 
the same class, alleged to have been committed at different times 
and places, not part of a common plan, and not dependent upon the 
same proof. The court below in the present case accordingly would 
have been justified in refusing to consolidate the distinct and sepa- 
rate charges contained in the three housebreaking counts, ! But in 
deciding whether new trials should be awarded now we must review 
the record, as indicated in United States v. Perlstein, supra, inthe 
light of what actually occurred after the consolidated trials went 
forward, not merely in terms of what might have been a proper 
course for the court to have pursued when the motions respecting 
consolidation were made. " | 


In Kidwell v. United States, supra, this Honorable Court said that: 
"x ok & It is doubtful whether separate and distinct felonies, involv- 
ing different parties, not arising out of the same transaction or de- 
pendent upon the same proof, should ever be consolidated. But it 
should not be permitted where the crimes charged are of such ana- 
ture that the jury might regard one as corroborative of the other, 
when, in fact, no corroboration exists. While consolidation for 
trial under this statute is within the discretion of the trial court, 
where there is an abuse of that discretion in a criminal case an 
appellate court will not hesitate to correct it. 





In this case, it is the considered opinion of counsel appointed for 


appellant that consolidation was prejudicial to appellant's substantial 


rights, and should not have been made, because the evidence relevant to 
one charge was not relevant to the others, and because one alleged offense 
and the evidence thereon tended to corroborate the other alleged offenses 


when no corroboration in fact existed. 
—aO el 


‘Combination for joint trial of the housebreaking and larceny char- 
ges, involving the same time and place and depending in consid= 
erable part upon the same proof, raises no serious problem. 
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In No. 1059-'57, appellant was charged with the various offenses in- 
volved in an alleged sale with one Phillips to Officer King on July 23, 1957. 
The evidence disclosed that Phillips made a sale, and that between the time 
that King requested narcotics and the time Phillips delivered them, the latter 
had a discussion with appellant in which seemingly something was passed from 
ae to the other. King did not see what was passed, and the whole case against 
appellant here was circumstantial. Standing alone, a jury might well have be- 
lieved that Phillips was going through some maneuvering to throw King off 
guard, and that appellant, who had no prior record of narcotics violations 
was not actually involved and did not supply the two capsules in question ‘o 
Phillips. Certainly, the fruits of the arrest and incidental search of appellant 
on August 8th, and the alleged sale with Warren to King on August 8th, had no 
relevance to or connection with the three counts in this case No. 1039-'57; 
set the effect of that evidence was to corroborate the suspicious circumstances 
surrounding Phillips’ alleged procurement of narcotics from appellant on 
July 23rd. 

In Criminal No. 1040-157, where appellant allegedly joined with War- 
ren in making a sale to Officer King on August 8th, the evidence of the alleged 
sale constituting the basis for the three separate charges in this case, was 
again a matter of circumstantial evidence, if not speculative evidence apart 


from the subsequent arrest and search and seizure from appellant's person. 


While some argument might be made that the subsequent seizure of the three 


marked one dollar bills was relevant to this case, the other fruits of the 
search and seizure certainly were not relevant upon this charge; and the 
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evidence respecting the alleged sale with Phillips some sixteen days prior 


thereto was irrelevant to this case. Yet, the combination of two occasions of 





suspected sales, based on circumstantial evidence, tended to corroborate each 
other when in fact no corroboration existed, and evidence of appellant's drop- 
ping a Bufferin bottle, with 42 capsules of narcotics therein, when arrested 
corroborated the charges in this case. 
Even in No. 1038-'57, involving charges against appellant alone, based 
upon the fruits of the search and seizure of his person, the dispute as to whe- 


ther appellant actually had possession of the Bufferin bottle containing 42 cap- 





sules of heroin was prejudiced by evidence in the other two cases of alleged 





sales made through Phillips and ‘Warren, when in fact those cases involved no 
corroboration of this case. Likewise, the police officer's testimony of the al- 
leged admission by appellant to having made a prior sale to Warren tended to 


corroborate the claim of possession and concealment in this case when infact 


such evidence was immaterial to the issues in this case and prejudicial to the 


determination thereof. 
In respect to the charges of purchasing, selling, etc., narcotic drugs 
except in or from the original stamped packages (Count 1 in No. 1038-'57; 
Count 20 in No. 1039-'57; and Count 17 in No. 1040-'57) and of fraudulently 
or knowingly importing narcotic drugs into the United States contrary to law 


or receiving, concealing, buying, selling, etc., any such narcotic drugs after 


importation, knowing the same to have been imported contrary to law (Count 





29 in No. 1038-'57; Count 21 in No. 1039-'57; and Count 18 in No. 1040-'57), 
the statutes make proof of possession prima facie evidence of violation of the 
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statute and authorize the jury to find defendant guilty:on such evidence alone. 
Possession can be established by circumstantial evidence; and the Court has 
approved conviction resting upon circumstantial evidence of possession and 
application of the statutory presumption, against the challenge of presumption 
based on presumption. Bates v. United States, 95 U.S. App. D.C. 57,. 2r9 


F, 2d. 30, cert. den. 349U.9'961, 99 L. Ed. 1283, 75S. Ct. 891. This 


Court has held that ''There can be no conviction of crime on circumstantial 


euidence unless the only possible inference to be derived from it is that of 
guilt. There must be evidence which forecloses and makes impossible any 
other conclusion" (Maryland and Virginia Milk Pro Assn v. UnitedStates, 90 
U.S. App. D.C. 14, 23, 193 F. 2d. 907); and this Court approved the giving 
of such rule as an instruction to the jury in a case such as this (Shaw v. Unit- 
ed States, 93 U.S. App. D.C. 90, 209 F. 2d. 298); but not long thereafter the 
Supreme Court held that "the better rule is that where the jury is properly 
instructed on the standards for reasonable doubt, such an additional instruc- 
tion on circumstantial evidence is confusing and incorrect" (Holland v. Uniied 
States, 348 U.S. 121, 99 L. Ed. 150, 75S. Ct. 127). The Court gave no in- 
struction to the jury in this case upon the necessity of circumstantial evidence 
being inconsistent with any hypothesis except that of guilt; and, while counsel 
assumes this is proper under the "better rule" stated in Holland, there is 
thus presented a wide range for speculation upon equivocal evidence, with no 
restriction thereon except what particular jurors may understand to be 


covered by reasonable doubt. 





This state of the law presents a dangerous situation, and calls for 
close scrutiny by the courts upon anything which may tend to impair a de- 
fendant's right to a fair and unbiased determination of the issue of guilt. 
Where, as here, certain charges rest in the main upon circumstantial evi- 
dence with only one prosecution witness testifying against, the accused on 
each one, and the credibility of the defendant in denying each such charge 
necessarily a vital point to his defense, the consolidation of two or more such 
charges obviously tends to make one corroborate the other and give undue 
support to each, when in fact there is no corroboration of one by the other. 
If, as now appears, "reasonable doubt" is the only protection a defendant has 


against the risk of conviction upon circumstantial evidence, it seems evident 


that such protection is materially weakened, if not destroyed, by consolidat- 


ing separate charges and aggregating unrelated evidence against him. The 


penne prejudice is inescapable unless the court takes some affirmative 
action to avoid the effect of the prejudice as contemplated by Rule 14. No 
such action was taken by the Court in this case. The jury found appellant 
guilty of all charges in all three indictments. It seems to counsel that these 


verdicts and the resulting judgments of conviction thereon necessarily: resuit- 
ed, to some extent at least, from the consolidation of the three indictments 
for trial. The only way in which appellant could have a fair trial on each of 
the separate and independent indictments against him would be by separate 
trial of each. Since it appears that his substantial rights have been preju- 
diced by improper consolidation, counsel feel that justice requires that the 


convictions should be set aside and new trials authorized separately on the 


three indictments. 








CONCLUSION 


In conclusion, it is respectfully submitted that the District Courterred 


in not recognizing appellant's standing to maintain his motions to suppress 
evidence illegally obtained from him upon search and seizure of his person, in 
not considering such motions on their merits, and in not determining that ap- 
pellant's arrest was made upon an invalid warrant of arrest, and thereby was 
unlawful, so that the search and seizures made incident to the arrest were 
unlawful and unreasonable and the fruits thereof must be suppressed as evi- 
dence against appellant. Such fruits of the unreasonable search and seizure 
constituted the critical evidence upon which appellant's convictions rest, so 


that the conviction should be set aside. 


It is further submitted that the District Couw t's consolidation of the 
three separate indictments against appellant, even though with consent ofhis 
counsel, was obviously prejudicial to appellant, in that evidence relevant to 
one was not relevant to the others in the main, and one charge and evidence 
thereunder tended to corroborate the other charges when in fact no corrobor- 
ation existed. This Honorable Court is authorized to notice plain errors or 
defects affecting substantial rights, and should do so in this case, where con- 
solidation was so obviously prejudicial and undoubtedly influenced the jury's 
verdict of guilty on all counts against appellant. Justice requires that the 
convictions be set aside and the cases remanded to the District Court for 
separate trials on each indictment. 

Accordingly, it is respectfully submitted that the judgments of the 
District Court in these three cases should be vacated, and the cases remanded 
to the District Court with instructions to suppress the fruits of the unreason- 
able search and seizure of appellant's person and to grant new trials 


separately on each of the three indictments against appellant. 
Respectfully submitted, 
ROBERT R,- REDMON, ALBERT F, BEASLEY 


" 6428 Wiscasset Road Investment Building 
- Washington 16, D.C. Washington 5, D.C. 


Counsel for Appellant 
Appointed by this Court 
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APPENDIX 


Containing Constitutional Provisions, Statutes and Rules Involved 


I. Constitutional Provisions 
"AMENDMENT IV -- Searches and Seizures 


"The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue except upon prob- 
able cause, supported by Oath or affirmation, and'particularly de- 
scribing the place to be searched, and the persons or things to be 
seized. "' | 


"AMENDMENT V -- Capital Crimes; Due Process 
"No person shall * * * be compelled in any criminal case to be 3. 
witness against himself, nor be deprived of life, liberty or property, 
without due process of law * * * " | 
Il. Statutes 


"TITLE 21, UNITED STATES CODE -- Food and Drugs 


"Section 174. Importation of narcotic drugs prohibited; penalty; 
evidence 





"Whoever fraudulently or knowingly imports or brings any narcst- 
ic drug into the United States or any territory under its control or 
jurisdiction, contrary to law, or receives conceals, buys, sells or 
in any manner facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought in, knowing 
the same to have been imported or brought into the United States con- 
trary to law or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not less than five 
or-more than twenty years and, in addition, may be fined not mcre 
than $20,000. For a second or subsequent offense (as determined 
under section 7237(c) of the Internal Revenue Code of 1954), the of- 
fender shall.be imprisored:not lesssthan:ten or more than forty years 
and, in addition, may be fined not more than $20, 000. 


"Whenever on trial for a violation of this subsection the defendant 
is shown to have or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to authorize convictior 
unless the defendant explains the possession to the satisfaction of the 
jury. "W 
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"TITLE 26, UNITED STATES CODE -- Internal Revenue Code 


"Section 4704. Packages 


= 


(a) General requirement. -- It shall be unlawful for any person 
to purchase, sell, dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped package; and 
the absence of appropriate taxpaid stamps from narcotic drugs shall 
be prima facie evidence of a violation of this subsection by the person 
in whose possession the same may be found." 


"Section 4705. Order forms 


(a) General requirement. -- It shall be unlawful for any person 
to sell, barter, exchange, or give away narcotic drugs except inpur- 
suance of a written order of the person to whom such article is sold, 
bartered, exchanged, or given, on a form to be issued in blank for 
that purpose by the Secretary or his delegate. 


Ill. Federal Rules of Criminal Procedure 
"RULE 3. The Complaint 

"The complaint is a written statement of the essential facts con- 
stituting the offense charged. It shall be made upon oath before a 
commissioner or other officer empowered to commit persons charged 
with offenses against the United States." 

"RULE 4. Warrant or Summons upon Complaint 

'(a) Issuance. If it appears from the complaint that there is prob- 

able cause to believe that an offense has been committed and that the 


defendant has committed it, awarrantfor the arrest of the defendant 
shall issue to any officer authorized by law to execute it, * * "eM 


RULE 8. Joinder of Offenses and of Defendants 


(a) Joinder od Offenses. Two or more offenses may be charged 
in the same indictment or information in a separate count for each . 
offense if the offenses charged, whether felonies or misdemeanors 
or both, are of the same or similar characrer or are based on the 
same act or transaction or on two or more acts or transactions con- 
nected together or constituting parts of a common scheme or plan," 


"RULE 13. Trial Together of Indictments or Information 


"The court may order two or more indictments or informations or 
both to be tried together if the offenses, and the defendants if there 
is more than one, could have been joined in a single indictment or 
information. The procedure shall be the same as if the prosecution 
were under such single indictment or information. 
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"RULE 14, Relief from Prejudicial Joinder 


"If it appears that a defendant or the governme nt is prejudiced by a 
joinder of offenses or of defendants in an indictment or information 
or by such joinder for trial together, the court may order an election 
or separate trials of counts, grant a Severance of defendants or pro- 
vide whatever other relief justice requires. 





"RULE 41. Search and Seizure - 


NW ok oe ok | 


| 
'(e) Motion for Return of Property and to Suppress Evidence. A per- 
son aggrieved by an unlawful search and seizure may move the dis-~- 
trict court for the district in which the property was seized for the 
return of the property and to suppress for use as evidence anything 
So obtained on the ground that (1) the property was illegally seized 
without warrant, or (2) the warrant is unsufficient on its face, or (3) 
the property seized is: nopthat:described in the. ‘warrant; or ,(4)ithere > 
was not probable cause for believing the existence of the grounds on 
which the warrant was issued, or (5)the warrant was illegally executed. 
The judge shall receive evidence on any issue of fact necessary tothe 
decision of the motion. If the motion is gnantéd ithe: property shall be 
restored unless otherwise subject to lawful detention and it shall not 
be admissible in evidence at any hearing or trial. The motion to sup- 
press evidence may also be made in the district where the trial is to 
be had. The motion shall be made before trial or hearing unless op- 
portunity therefor did not exist or the defendant was not aware of the 
grounds for the motion, but the couse in its discretion may entertain 
the motion at the trial or hearing. ' | 





RULE 52, Harmless Error and Plain Error 


| 
'(b) Plain Error. Plain errors or defects affecting substantial 
rights may be noticed although they were not brought to the attention 
of the court. ' 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


(1) Having probable cause to believe appellant had been 
selling contraband narcotics, was the arresting officer 
entitled to arrest appellant without a warrant? 


(2) Is this issue reached, where appellant at no time 
claimed ownership or possession of the narcotics sought 
to be suppressed? 


(3) Having expressly consented to consolidation of the 
three indictments, may appellant allege as error for the 
first time on appeal that the order of consolidation resulted 
in reversible error? 





Counterstatement of the Case 
Criminal 1039-57 


A. The Complaint And Arrest Warrant 
B. Pre-trial Motions And Their Disposition 


1, Motion to suppress evidence 


D. Motion to Set Aside Guilty Verdict 
Statutes Involved 


Argument: 
I. Admission of the Narcotics and Marked Money Into Evidence Was 


A. The Evidence Was Received Without Appropriate Objection, 
And Therefore Its Admission May Not Be Assigned As Error 


B. In Any Event, The Evidence Was Properly Received For Either 
Of Two Reasons: (1) Appellant Lacked Standing to Seek 
Suppression, or (2) the Search Was Incidental to a Valid 
Arrest Based On Probable Cause to Believe That Appellant Had 
Been Trafficking in Contraband Narcotics 


1. Appellant lacked standing to seek suppression 


2. The evidence in question was properly admitted having been 
recoverd in a search conducted as an incident to an arrest 
based on probable cause to believe that appellant had com- 
mitted several narcotics offenses 


II. Having Expressly Consented to Consolidation, Appellant May Not 
Now Allege As Error Consolidation Of The Three Indictments For 
Trial; In Any Event, The Claim of Prejudice Is Unsupported In 
The Record And Is Necessarily Based On Sheer Speculation 
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COUNTERSTATEMENT OF THE CASE 


These three appeals, consolidated for appellate con- 
| sideration, grow out of three indictments, consolidated 
_ for trial, charging appellant with violations of the narcotics 
laws. After trial by jury in the District Court for the 
District of Columbia, appellant was found guilty on all 
' counts charged. The sentences imposed on each of the 
| indictments were made to run concurrently with each 
| other, and result in a prison term of six to nine years. 
Below is a breakdown of each indictment and sentence, 
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and a synopsis of the facts tended to proved by the 
Government’s evidence. A more detailed statement of 
the evidence appears later. 


CRIMINAL 1039-57 


Appellant was indicted in the last three counts of a 
twenty-one count indictment, for the sale on July 23, 1957, 
of 1.8 grains of heroin to Charles P. King, not pur- 
suant to a written order (Count Nineteen), not in the 
original stamped package (Count Twenty), and illegally 
imported (Count Twenty-One), in violation of 26 U.S.C. 
§ 4704(a) and (b) and 21 U.S.C. $174. Charged as a 
co-seller in these same three counts was William F. Phillips, 
who was also charged in the first eighteen counts of the 
same indictment with six additional sales of heroin to 
Charles P. King. 

Appellant was sentenced to five years on Count Nineteen, 
one to five years on Count Twenty, and five years on Count 
Twenty-one, to run concurrently with each other, and con- 
currently with the sentence imposed in Criminal 1038-57. 
Co-defendant Phillips entered pleas of guilty to Counts 
Two, Five, and Hight, and was sentenced to one to three 
years. The remaining counts against him were dismissed. 

The evidence tended to show that on July 23, 1957, ap- 
pellant, through Wilham Phillips, sold three capsules of 
heroin to Officer King, an undercover policeman. 


CRIMINAL 1040-57 


Appellant was indicted in Counts Sixteen, Seventeen, and 
Highteen of a Nineteen count indictment for the sale on 
August 8, 1957, of 1.4 grains of heroin to Charles P. King, 
not pursuant to a written order (Count Sixteen), not in 
the original stamped package (Count Seventeen), and 
illegally imported (Count Eighteen), in violation of 26 
U.S.C. § 4704(a) and (b) and 21 U.S.C. § 174. Charged 
as a co-seller in these same three counts was Robert W. 
Warren, who was also charged in the first fifteen counts 
with making five additional sales to Charles P. King. 
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Count Nineteen charged co-defendant Warren with assault 
on a police officer. 

Appellant was sentenced to five years on Count Sixteen, 
one to five years on Count Seventeen, and five years on 
Count Eighteen, to run concurrently with each other and 
with the sentences imposed in Criminal 1038-57 and 1039-57. 
Co-defendant Warren entered pleas of guilty to Counts 
Two, Five, and Hight, and was sentenced to one to four 
years. The remaining counts against him were dismissed. 

The evidence tended to show that on August 8, 1957, 
appellant, through Robert Warren, sold two capsules of 
heroin to Officer King. 


CRIMINAL 1038-57 


Appellant was indicted in two counts for the sale on 
August 8, 1957, of 48.2 grains of heroin, not in the original 
stamped package (Count One), and illegally imported 
(Count Two), in violation of 26 U.S.C. § 4704(a) and 21 
U.S.C. §174. Sentences of one to three years on Count 


One and Five years on Count Two, to run consecutively, 
were imposed. 

The evidence tended to show that on August 8, 1957, 
shortly after the sale referred to above of narcotics by 
appellant to King, Officer Aiken arrested appellant, and 
found in his possession a bottle containing forty-two 
capsules of heroin. 


A. The Complaint and Arrest Warrant 


On August 6, 1957, Officer Charles P. King of the 
Metropolitan Police Department, assigned to the Narcotics 
Squad, swore to a complaint against ‘‘John Doe/Little 
Joe-Joseph Willis, Colored male, 5’8”, 140 Ibs., dark brown 
skin, mustache, small built, 25 to 30 yrs.’’ for violations 
of 26 U.S.C. 4704(a) and 4705(a). The affidavit alleges: 
‘‘That on or about July 23, 1957, at Washington in the 
District of Columbia John Doe/Little Joe did unlawfully 
possess and sell a narcotic drug, to wit., heroin. And the 
complinant (sic) further states that he believes that 

















4 


Officer Charles P. King, Nare. Squad, MPDC are material 
witness in relation to this charge’’. (J-A. 11-12). 

On the same date the United States Commissioner issued 
a warrant for the arrest of the above described person 
(J.A. 12). 


B. Pre-Trial Motions and Their Disposition 
1. Motion to Suppress Evidence. 


The motion, not present in the record, came on for 
hearing before the District Court on November 15, 1957. 
Appellant appeared with retained counsel. The court 
informed appellant that the motion, apparently prepared 
by appellant himself, was not signed, and that the court 
would grant leave to withdraw it and permit another 
motion to be filed by counsel within ten days. Appellant 
stated he had no objection to this procedure. (J.A. 28-29.) 


2. Motion to Quash Indictments. 
On December 2, 1957, counsel filed a motion to quash 


the indictments on the ground that the offenses charged 
therein were unlawfully multiplied. At the hearing the 
court, with the agreement of counsel, denied the motion 
without prejudice to its renewal at trial. (J.A. 28-31.)? 


3. Rehearing on Motion to Suppress Evidence. 


In response to a letter written by appellant asking for a 
hearing on his motion to suppress evidence, a hearing was 
held on January 9, 1958. Counsel for appellant was 
present, and informed the court that he did not wish to 
present the motion because he did not want his client 
to claim ownership of the drugs. Counsel stated, however, 
that appellant wanted to go ahead on his own, and asked 
that the court to allow him to do so. Permission was 
granted, appellant’s counsel being directed to assist appel- 
lant on technical matters. 


1 Gore v. United States, 357 U.S. 386 (1958), was then pending before 
the Supreme Court. The decision of the Supreme Court foreclosed renewal 
of the motion at trial. 
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The court explained to appellant that because he had 
been arrested pursuant to a warrant issued by the United 
States Commissioner, the question presented was whether 
the Commissioner had probable cause to issue the warrant, 
based on the affidavit of Officer Charles P. King alleging 
that appellant had sold heroin to King on July 23, 1957. 
Appellant was told that he was the moving party, and 
could take the stand and testify if he wished. Counsel 
then conferred with appellant and asked the court’s per- 
mission to withdraw. The court inquired of appellant 
if he was willing for counsel to withdraw. Appellant 
replied that he wanted to keep him. The court then ex- 
plained to appellant that he would have to admit ownership 
or possession of the drugs in order to seek their suppres- 
sion. Appellant replied that he wanted to withdraw the 
motion to suppress and ‘‘completely forget it’. (J.A. 
33-36.) 

Stating that it wanted ‘‘to do substantial justice’’, the 
court, on its own motion, called as a witness Officer Felix 
R. Aiken, who gave the following testimony. 

Officer King, who had been working as an undercover 
agent, obtained an arrest warrant for appellant on August 
5, 1957. Three days later King, with four dollars in 
marked money, went to Joe’s Pool Room, at 15th and 
East Capitol Streets, and contacted William Warren. 
King gave the money to Warren, who then contacted 
appellant. King reported to Aiken what had happened. 
Aiken proceeded to the pool hall and arrested appellant, 
who dropped from his pocket a bottle containing 42 
capsules of heroin. Appellant admitted to Aiken that he 
had received three dollars from Warren, and had sold 
Warren two capsules of heroin. The three dollars in 
marked money were recovered from appellant. Warren 
was arrested shortly thereafter. (J.A. 37-39.) 

After counsel for appellant completed his cross-examina- 
tion of Officer Aiken, the court permitted appellant to 
question the witness. Rather than interrogate, appellant 
narrated his recollection of the events at Joe’s Pool Room 
at the time of his arrest. Appellant stated that he was 
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standing in the doorway to the pool hall holding a soda 
and eue stick when a car pulled up and three men rushed 
into the pool hall, one of them placing him under arrest. 
He denied dropping the bottle containing forty-two capsules 
of heroin. He further denied making any admissions, and 
denied having the marked money on him. (J.A. 40-45.) 
Officer’ Aiken indicated his disagreement with this version 
of the events, and, in response to appellant’s assertion 
that King had not purchased narcotics from him, testified 
that King had been working for four or five months in an 
undercover capacity, and that King had seen appellant 
sell drugs to others on several occasions, and had bought 
drugs from appellant on two prior occasions (J.A. 44). 
The court then denied with prejudice the motion to sup- 
press evidence, and stated as the basis for its ruling the 
testimony of Officer Aiken and the fact that the motion 
to suppress evidence was withdrawn by the appellant, 
who had offered no testimony (J.A. 45). 


4. Second Motion to Suppress Evidence. 


On April 18, 1957, appellant filed, in proper person, a 
second motion to suppress evidence. His principal con- 
tention was that although he was wearing a Van Dyke 
beard at the time of his arrest, the description given of 
him in the arrest warrant, which was all the arresting 
officer had to go on, did not mention a Van Dyke beard. 
He claimed that he could not have grown the beard from 
July 23, 1957, the date of the alleged first sale by him 
of narcotics, and the time of his arrest, August 8, 1957. 
(J.A. 46-49.) 

On April 25, 1958, the motion came on for hearing before 
the District Court. Appellant was present with his 
attorney, who again informed the court that he could not 
go along with the motion. Appellant began to relate his 
version of the circumstances surrounding the arrest when 
the court informed him that he could not seek to suppress 
the narcotics because he had not established the necessary 
standing (J.A. 53.) Appellant then referred to the money 
taken’ from him by the arresting officer and stated to the 
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court that the money was his (J.A. 54). The court im- 
mediately suggested that appellant confer with counsel 
| **hecause you might make some statement you don’t want 
- to make in this matter.’’ (J.A. 54). Appellant did so, 
| and returned to the bar. He was informed by the court 
_ that he has a right to say anything he wants to, but that 
- guch statements can be used against him (J.A. 55). The 
' court explained that it would hear the motion or would 
' allow it to be withdrawn. In answer to appellant’s state- 
' ment that he was confused, the court suggested that it 
' might be in appellant’s best interest to have the motion 
| denied without prejudice with the possibility of its later 
| renewal (J.A. 55-56). With appellant’s approval the court 
| then denied the motion without prejudice (J.A. 56). 


C. The Trial 


Before the trial began, the presiding judge called counsel 
to the bench and asked if the three indictments were con- 
| golidated. Counsel for appellant and counsel for the 
Government each replied in the affirmative. The jury 
was then impaneled and the first witness was sworn. 


| Officer Charles P. King, of the Metropolitan Police De- 
_ partment, was called by the Government and gave the fol- 
_ lowing testimony. During the month of July, 1957, he 
_ worked in an undercover capacity for the Narcotics Squad. 
On July 23, 1957, he met one Phillips at the corner of 15th 
and East Capitol Streets, N.E., and gave him three dollars 
' and fifty cents in police advance funds for the purchase of 
narcotics. King watched Phillips walk over to appellant, 
and pass something to appellant, who in turn passed some- 
' thing to Phillips. Phillips returned to King and handed 
him two capsules containing what proved to be heroin (J.A. 
- 59-60, 120.) Phillips never left King’s sight during the 
transaction (J.A.61). This alleged sale by appellant is the 
subject of Counts Nineteen, Twenty, and Twenty-one in 
Criminal 1039-57. 

With regard to the sale charged in Counts Sixteen, 
Seventeen, and Highteen of Criminal 1040-57, Officer King 
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gave the following testimony. On August 8, 1957 at 5:30, 
Officer Aiken gave King four dollars and recorded the 
serial numbers on them. King went to the vicinity of 
Lincoln Park, in the Northeast section of the District of 
Columbia, and met Robert Warren at about 7:45 p.m. 
Following a conversation in regard to narcotics, King and 
Warren went to the vicinity of Joe’s Pool Room, located 
at 15th Street, Northeast. King gave Warren the four 
dollars in police advance funds. Warren got out of the 
ear and approached appellant, who was standing in the 
door of the pool room. Appellant and Warren left King’s 
sight. Warren returned a short time later, got into the 
ear, and gave King two eapsules containing what proved 
to be heroin (J.A. 62-63, 120.) Later, on the same day, 
King identified appellant for Officer Aiken just prior to 
appellant’s arrest (J.A. 64, 84). 


Officer Felix R. Atken, of the Metropolitan Police De- 
partment assigned to the Narcoties Squad, was the Govern- 
ment’s second witness and gave the following testimony. 
During the months of July and August, 1957, Officer King 


was assigned to work undercover with Officers Aiken and 
Sommerville (J.A. 92). On the evening of August 8 the 
police were planning to execute various arrest warrants 
for individuals that King had purchased narcotics from. 
King planned to make additional purchases, and Aiken 
gave him marked money for that purpose. King and 
Aiken, along with several other police officers, drove to the 
southeast section of the city. King got out of the car in 
the vicinity of 5th and Hast Capitol Streets and arranged 
to meet his fellow officers at Joe’s Pool Room later in the 
evening. (J.A. 94.) 

Thereafter, that same night, King returned to Fifth and 
East Capitol Streets with Robert Warren, for whom an 
arrest warrant was outstanding. Warren was arrested, 
and King told Aiken what had taken place back at Joe’s 
Pool Room. Aiken and King then returned to the pool 
room. King pointed out appellant and Aiken arrested 
him. At the time of his arrest appellant was holding a 
pool stick in one hand, and had his other hand in his 
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pocket. He was told to remove his hand from his pocket, 
and as he did so he dropped a bottle containing what 
proved to be forty-two capsules of heroin. (J.A. 95.) 
Appellant was searched and Aiken recovered from him 
the recorded money he had previously given to King earlier 
that evening (J.A. 96-97, 109). Appellant admitted selling 
three capsules of heroin to Warren, and expressed surprise 
that Warren had turned him in (J.A. 97-98). 

At the conclusion of the Government’s case, the various 
capsules referred to in the testimony of Officers King and 
Aiken were offered and received into evidence without 
objection. Appellant stipulated that all of these capsules 
contained heroin hydrochloride, a derivative of opium. 
(J.A. 120-121.) 


Appellant gave the following testimony in his own 
behalf. He admitted being contacted by William Phillips 
on July 23, 1957, but denied that he sold narcotics to him 
or anyone else on that day. He said that Phillips came 
up to him and asked him whether he (appellant) was going 
with a particular girl (J.A. 121-122.) He denied ever 
seeing Officer King until after his arrest (J.A. 122). 

He admitted going to Joe’s Pool Room on August 8, 
1958, at around 8:30 p.m., while on his way to visit a girl | 
friend (J.A. 122). He tried telephoning her, but, because 
the line was busy, decided to play pool. He had played 
three games when he went to the doorway with a soda in 
one hand and a cue stick in the other to get some air. 
He saw a car pull up and several men jump out and shout 
“We are the police’’. One of the officers (Aiken) arrested 
him. Aiken told him to put his hands in the air, which 
he did. Still holding the cue stick and soda bottle, he was 
escorted back to the pool hall. Aiken then stopped to 
pick up something. (J.A. 123.) He showed appellant a 
bottle, which he had apparently just picked up, and asked 
appellant if it was his. Appellant denied that it was his. 
Appellant was then searched, and his money taken from 
him. Aiken examined the money, took out a small file card 
with numbers written on it, and showed it to appellant. 
Aiken told appellant that some of the numbers matched 
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the numbers on the money taken from appellant. When 
asked, the officer refused to show the money and the cards 
to appellant. Phillips and two other men who had been 
arrested, along with appellant, were then transported to 
headquarters. (J.A. 124.) 

Appellant testified further that he was questioned the 
next’ morning by Officer Aiken. He heard Officer King 
tell Officer Aiken that he, King, had not purchased narcotics 
from appellant. (J.A. 125.) Appellant was shown a card 
with serial numbers written on it, but protested it was not 
the same card he had seen the night before when he was 
arrested (J.A. 126). He was told that fifty-seven dollars 
were taken from him when he was arrested. He testified 
that he had forty-seven dollars with him when he went 
to the pool room, and had won ten dollars betting at pool 
(J.A. 126). He denied selling any narcoticas on the eve- 
ning of August 8, 1957 (J.A. 127). 

On cross-examination appellant stated that he had been 
to the pool room a total of about fifteen times during the 
year, but did not make his living at shooting pool (J.A. 
127). He did not have a permanent job, but occasionally 
worked as a laborer at Super Junk Yard (J.A. 128). He 
admitted knowing Phillips, but denied having a speaking 
acquaintance with him (J.A. 129). He said that the first 
time Phillips had ever talked to him was on July 23, 1957 
(J.A. 130). After thaa conversation, which lasted for 
about a minute, Phillips walked back to someone unknown 
to him and appellant continued on his way (J.A. 131). 
Appellant recalled that on August 8 he came to the pool 
room between five minutes of and five minutes after nine, 
was! arrested at 9:15, and arrived at police headquarters 
at 9:30. Within the ten to twenty minute period of time 
before his arrest he claimed to have played three games 
of pool and to have won ten dollars in bets (J.A. 132-134). 
Appellant admitted prior convictions for stealing from 
the mails in 1952 and for forgery and uttering in 1953 
(J.A. 128). , 

Robert Warren was the only other defense witness. 
Before beginning examination, defense counsel told Warren 
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that, because the case against him had been disposed of, 
anything he might say could not be used against him. 
(J.A. 139).2 The court stated that, if the witness thought 
an answer might be incriminating, he need not answer 
and the court would go into it (J.A. 139). Warren admitted 
selling narcotics to King on August 8, 1957, but denied 
buying them from appellant, who he said he knew only 
by sight (J.A. 139). He denied ever seeing appellant on 
the day of the sale, or even knowing his name on that day 
(J.A. 189, 140). 

On cross-examination Warren admitted being around 
the pool room almost all the time, and knowing and having 
a speaking acquaintance with all its regular customers 
(J.A. 141). He testified that the person from whom he 
bought the narcotics on that day ‘‘hung around’’ the pool 
room and that the purchase was made in the pool room 
(J.A. 142). Warren repeated that, although he did not 
know appellant personally, he had seen him a few times 
(J.A. 142). When asked where he saw appellant, Warren 
answered that appellant has an uncle who lives in the 
area, and that he saw appellant ‘‘around the pool room, 
around that way’’. Warren could not say whether he saw 
appellant in the pool room on the night of August 8. After 
additional cross-examination, Warren stated that he had 
spoken to appellant prior to August 8, and that appellant 
had told him that he had an uncle in the neighborhood. 
(J.A. 143.) 

Before charging the jury, the court inquired if counsel 
desired any special instruction to be given. Counsel for 
appellant asked that the jury be instructed on ‘“‘grave 
suspicion’’, and the court agreed (J.A. 144). The court 
then gave the jury the standard instructions used in nar- 
eotics cases. The jury was told that ‘‘mere suspicion, no 
matter however grave, is not sufficient on which to base a 
conviction’? (J.A. 146). The court summarized the in- 
dictments for the jury, and explained the statutes under 


2Before trial, Warren had entered pleas of guilty to Counts Two, Five, 
and Eight (Criminal 1040-57), and had been sentenced to one to four 
years. The remaining counts against him had been dismissed. 
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which the indictments were returned (J.A. 149-152). At 
a bench conference, counsel for appellant and for the 
Government agreed that the court should send the jury 
copies of the original indictments, with red check marks 
placed next to the counts involving appellant (J.A. 153- 
154). ‘The jury was informed of this procedure, and told 
to bring back separate verdicts as to each count (J.A. 
155-156). The jury found appellant guilty on all counts 
charged (J.A. 157-158). 


D. Motion to Set Aside Guilty Verdict 


Appellant filed, in proper person, a motion to set aside 
guilty verdict and a supporting affidavit (J.A. 160-164). 
He contended that King had never actually observed the 
passage of narcotics from him, and repeated his version 
of the facts with regard to his arrest. He claimed too that 
the Government had not proved that the money recovered 
from him was the same money given to King to purchase 
narcotics. The motion came on for hearing on June 27, 
1958. Appellant’s attorney informed the court that the 
motion was prepared by appellant himself, and asked that 
the court permit appellant ‘‘to represent the things he 
has alleged in it’’. The court asked counsel to remain 
available to advise appellant. Appellant conferred with 
his attorney, and then argued that the arrest was based 
on mere suspicion, and that the warrant was obtained 
without sufficient evidence. After making several addi- 
tional arguments attacking the Government’s evidence, 
the court ruled that the matters presented by appellant 
were factual and were resolved against him by the jury. 
The motion was denied (J.A. 168). : 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


‘Same: penalty: evidence-—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or territory under its control or jurisdic- 
tion, contrary to law, or receives, conceals, buys, sells, 
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or in any manner facilitates the transportation, con- 
cealment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have been 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as deter- 
mined under section 7237(¢c) of the Internal Revenue 
Code of 1954), the offender shall be imprisoned not 
less than ten or more than forty years and, in addition, 
may be fined not more than $20,000. 

Whenever on trial for violation of this subsection 
the defendant is shown to have or to have had posses- 
sion shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession 
to the satisfaction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 





1954. (As amended July 18, 1956, ch. 629, title 1b 
§ 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax stamps 
from narcotic drugs shall be prima facie evidence or a 
violation of this subsection by the person in whose 
possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, ex- 
change, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 
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Rule 41, Federal Rules of Criminal Procedure, provides 
in part: 


(c) Issuance and Contents. A warrant shall issue 
only on affidavit sworn to before the judge or com- 
missioner and establishing the grounds for issuing 
the warrant. If the judge or commissioner is satisfied 
that grounds for the application exist or that there 
is probable cause to believe that they exist, he shall 
issue a warrant identifying the property and naming 
or describing the person or place to be searched. The 
warrant shall be directed to a civil officer of the United 
States authorized to enforce or assist in enforcing 
any law thereof or to a person so authorized by the 
President of the United States. It shall state the 
grounds or probable cause for its issuance and the 
names of the person whose affidavits have been taken 
in support thereof. It shall command the officer to 
search forthwith the person or place named for the 
property specified. The warrant shall direct that it be 
served in the daytime, but if the affidavits are positive 
that the property is on the person or in the place to 
be searched, the warrant may direct that it be served 
at any time. It shall designate the district judge or 
the commissioner to whom it shall be returned. 


eee ee 
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(e) Motion for return of Property and to Suppress 
Evidence. A person aggrieved by an unlawful search 
and seizure may move the district court for the 
district in which the property was seized for the re- 
turn of the property and to suppress for use as 
evidence anything so obtained on the ground that (1) 
the property was illegally seized without warrant, or 
(2) the warrant is insufficient on its face, or (3) the 
property seized is not that described in the warrant, or 
(4) there was not probable cause for believing the 
existence of the grounds on which the warrant was 
issued, or (5) the warrant was illegally executed. The 
judge shall receive evidence on any issue of fact nec- 
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essary to the decision of the motion. If the motion is 
granted the property shall be restored unless other- 
wise subject to lawful detention and it shall not be 
admissible in evidence at any hearing or trial. The 
motion to suppress evidence may also be made in the 
district where the trial is to be had. The motion shall 
be made before trial or hearing unless opportunity 
therefore did not exist or the defendant was not aware 
of the grounds for the motion, but the court in its 
discretion may entertain the motion at the trial or 
hearing. 


SUMMARY OF ARGUMENT 


1. Appellant withdrew his first motion to suppress evi- 
dence, agreed to the denial without prejudice of his second 
motion to suppress, and failed to renew his objection to 
the seized evidence at trial. Accordingly, the court below 
never ruled on the legality of appellant’s arrest. Under 
these circumstances, this court cannot sustain appellant’s 
contention that his arrest was illegal, and that evidence 
seized from him was improperly admitted. 


2. In any event, appellant’s arrest was based not merely 
on probable cause but on proof beyond a reasonable doubt 
that he had committed at least one felony. The search 
incidental to that arrest was therefore authorized, and the 
admission of evidence seized was correct. 


3. Appellant expressly consented to the consolidation for 
trial of the three indictments returned against him. He 
therefore is precluded from attacking the order of con- 
solidation. Moreover, the claim of prejudice is totally 
unsupported in the record, there being sufficient evidence 
to support each count. 
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ARGUMENT 
L 


ADMISSION OF THE NARCOTICS AND MARKED MONEY INTO 
EVIDENCE WAS PROPER. 


A. The Evidence Was Received Without Appropriate Objec- 
tion, and Therefore Its Admission May Not be Assigned 
as Error on Appeal. 


No objection to the admission of the forty-two capules 
of heroin and marked money was made at trial (J.A. 120- 
121). Appellant nevertheless contends that, because pre- 
trial motions to suppress had been filed, the question is 
properly preserved for appeal. While it is true that a 
pre-trial motion to suppress evidence, if denied, need not 
be renewed at trial in order to preserve that question for 
appeal, Waldron v. United States, 95 U.S. App. D.C. 66, 
219 F.2d 37 (1955), in the instant case appellant withdrew 
his first motion to suppress evidence and agreed to the 
denial without prejudice of his motion to suppress. The 
District Court therefore never passed on the validity of the 
arrest and search of appellant. In order for this Court 
to consider that issue, it must do so originally, and without 
benefit of a record of the testimony that would have been 
introduced had the question been litigated below. Accord- 
ingly, the contention that the evidence should have been 
suppressed cannot be sustained. See Wade v. United States, 
_... U.S. App. D.C. ...., 259 F.2d 950 (1958). 

The first motion to suppress was withdrawn without 
objection by appellant, the court granting leave for the 
filing of another motion, presumably to be prepared by 
appellant’s attorney (J.A. 28-29). 

Although appellant’s attorney did file a motion to dis- 
miss the indictment on the ground that the offenses 
charged were unlawfully multiplied, he did not file a motion 
to suppress evidence because ‘‘as trial counsel was un- 
doubtedly aware, if a motion to suppress had been made, 
appellant would have had to admit possession of the 
narcotics”. Wilkins v. United States, .... U.S. App. D.C. 
_ e+e, 258 F.2d 416 (1958), and see Wyche v. United States, 
90 U.S. App. D.C. 67, 69, 193 F.2d 703, 704, cert. denied, 
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342 U.S. 943 (1952). Appellant’s defense at trial was that 
he did not possess the narcotics, and therefore he was in 
no position to admit ownership or possession.® 

Appellant nevertheless chose to reinstitute his motion to 
suppress evidence and obtain a hearing thereon, against 
the advice of retained counsel (J.A. 50). A hearing was 
held on January 9, 1958, and counsel advised the court: 
‘* ...I don’t feel that I would be properly representing 
this defendant if I tried to argue this motion, because I 
don’t want him to claim ownership of the drugs in this 
case’. (J.A. 34). The court indicated its agreement, but 
stated that appellant ‘‘ . . . is entitled to his day in court 
and I will be glad to hear him’’ (J.A. 34). After being in- 
formed by the court that the issue is whether the arrest 
warrant was properly issued, appellant was invited to 
testify. Counsel then asked to withdraw. Appellant, how- 
ever, told the court that he wanted to keep counsel (J.A. 
35-36). The court explained to appellant the requirement 
of standing to move suppress, at which point appellant 
asked that his motion be withdrawn (J.A. 36). He stated 
‘‘We will withdraw it and completely forget it’’. It is 
evident, therefore, that the motion was withdrawn, even 
though the court later called as its own witness Officer 
Aiken, who briefly related his personal knowledge of the 
ease. Because appellant asked that the motion be with- 
drawn, the government was not given the opportunity to 
present any additional testimony by the issue of probable 
cause. 

Even assuming the motion had not been withdrawn, the 
statements made by appellant during his cross-examination 
of Officer Aiken, in which he denied possession of the drugs, 
make it clear that appellant lacked standing (J.A. 40-45). 
Furthermore, even assuming appellant had the necessary 
standing and that the issue was litigated below, it is 


3 Such admissions may be received into evidence at trial. Fowler v. United 
States, 239 F.2d 93 (10th Cir. 1956); Kaiser v. United States, 60 F.2d 410 
(8th Cir. 1932); Heller v. United States, 57 F.2d 627 (7th Cir.), cert. denied, 
286 U.S. 567 (1932); but of. Safarik v. United States, 62 F.2d 892 (8th 
Cir. 1933). 
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evident from Officer Aiken’s testimony that appellant’s 
arrest by Aiken was probable cause, and therefore the 
incidental search was valid. It is plain from Aiken’s testi- 
mony that he personally had knowledge of his fellow 
officer’s prior purchases of heroin from appellant (J.A. 38, 
44), and therefore it is obvious that he had probable cause 
to arrest him without a warrant. See pp. 21-24, supra. 

At the hearing on appellant’s second pro se motion to 
suppress evidence, appellant agreed to its denial without 
prejudice. Having made certain admissions regarding the 
money recovered from him, appellant was asked by the 
court, in an obvious effort to protect him, to confer with 
his lawyer (J.-A. 54). Appellant did so, and was then 
informed by the court of the risk of making damaging 
statements that might later be used against him. The 
court suggested that it might be in appellant’s best 
interests to have the motion withdrawn, without prejudice 
to the possibility of later renewing it. Appellant approved 
of this suggestion, and the motion was denied without 
prejudice (J.A. 56). Accordingly, the issue that ordinarily 
emerges at a hearing on a motion to suppress—whether 
there was probable cause to arrest—was not litigated. 

Appellant never renewed his motion at trial, and there- 
fore the question of probable cause was not then put into 
issue. However, as we show (pp. 21-24), the evidence ad- 
duced by the Government at the trial proving appellant’s 
guilt incidentally proves probable cause too. Other evidence 
which might have been available to the Government to 
prove probable cause, but which otherwise was irrelevant 
and therefore inadmissible, was, of course, not offered. 
Such evidence could have been received only if appellant 
renewed his motion to suppress at trial, which he refused 
to do. 

Following his conviction, appellant filed a motion to set 
aside ithe guilty verdict. He again contended inter aha, 
that his arrest was based on mere suspicion, alleging that 
King had never actually observed him pass narcotics. The 
court ruled that the issues raised by appellant go only to 
questions of fact, which the jury had resolved. Although 


eee 
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the motion did renew the argument that the arrest was 
illegal, it was obviously too late, after trial, to move to 
suppress evidence already received. 

To recapitulate: Although appellant on various occa- 
sions before and after trial complained of his arrest, the 
issue was never litigated. The decision not to litigate was 
made by appellant himself, with the advice of retained 
counsel. Under these circumstances, the evidence having 
been admitted without objection, this Court would have to 
pass on the legality of appellant’s arrest for the first time, 
and would not have available the record that would have 
been made had the issue been litigated below. The conten- 
tion that the arrest was illegal therefore should not be con- 
sidered. Wade v. United States, supra, p. 16. 


B. In Any Event, the Evidence Was Properly Received for 
Either of Two Reasons: (1) Appellant Lacked Standing 
to Seek Suppression, or (2) the Search Was Incidental to 
a Valid Arrest Based on Probable Cause to Believe That 
Appellant Had Been Trafficking in Contraband Narcotics. 


If the Court should consider the validity of the admis- 
sion of the narcotics and marked money into evidence even 
though appellant chose not to litigate his pretrial motions 
to suppress evidence and did not object to the admission 
of the evidence at trial, we submit that the rulings below— 
that appellant lacked standing to suppress—were correct. 
Moreover, the search and seizure of this evidence was au- 
thorized as incidental to a valid arrest based on probable 
cause. 


1. Appellant lacked standing to seek suppression. 


At no time did appellant, either in his written motions or 
in his oral testimony, claim any possessory or other inter- 
est in the forty-two capsules of heroin. He therefore was 
without standing to object to the admissibility of this evi- 
dence.* It is well settled that the constitutional protection 


4 Appellant suggests that, bcause he claimed ownership of the three 
dollars seized at the time of his arrest, it was error to deny him standing 
to suppress the money. The argument must fail for any of a number of 
reasons. First, immediately after admitting possession of the three dollars, 
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against unreasonable search and seizure is a personal right. 
The Fourth Amendment ‘‘may not be availed of to protect 
one who claims no ownership in or right of possession of 
the goods seized ...’. Shore v. United States, 60 
App. D.C. 137, 140, 49 F. 2d 519, 522 (1931). The rule has 
been uniformly followed. Jones v. United States, — US. 
App.' D.C. —, 262 F.2d 234 (1958) ; Accardo v. United 
States, 101 U.S. App. D.C. 162, 247 F. 2d 568, cert. demed, 
355 U.S. 898 (1957); Gaskins v. United States, 95 US. 
App. D.C. 34, 218 F.2d 47 (1955); Washington v. United 
States, 92 U.S. App. D.C. 31, 202 F.2d 214, cert. denied, 
345 U.S. 956 (1953); Gorland v. United States, 91 US. 
App. D.C. 90, 197 F.2d 685 (1952); Harvey v. United 
States, 90 U.S. App. D.C. 167, 193 F. 2d 928, cert. denied, 
343 U.S. 927 (1952) > Gibson v. United States, 80 US. 
App. D.C. 81, 84, 149 F.2d 381, 384 (1945) ; Connolly v. 
Medalie, 58 F. 2d 629, 630 (2d Cir. 1932) ; and see Scoggins 
v. United States, 92 U.S. App. D.C. 29, 202 F. 2d 211 (1953). 

Appellant’s argument seems to be that standing to object 
may be derived from the fact that appellant was arrested, 
and therefore was ‘“‘aggrieved’’ within the meaning of 
Rule 41(e), F.R.Crim.P. However, none of the cases cited 
by appellant adopt this test, and we have found none. But 


aa oe ——— 
appellant agreed to have the motion denied without prejudice before the 
merits were considered (J.A. 56). Second, as the evidence clearly showed, 
there was probable cause for appellant’s arrest, and therefore the search 
was incidental to a valid arrest. See pp. 21-24. Third, appellant did 
not object to the admission of the three dollars at trial, and its receipt in 
evidence could not have prejudiced him. It was merely cumulative to direct 
testimony of a sale of narcotics by the purchaser (Officer King), unobjected 
to below and in this court. In any event, the sentences imposed with respect 
to that sale run concurrently with the two other sentences imposed. If either 
of the two other sentences is found valid, consideration of the third is 
barred. Hirabayashi v. United States, 320 U.S. 81, 85 (1943); Wanzer 
v. United States, 93 U.S. App. D.C, 412, 208 F.2d 45 (1953). 


5 Appellant’s interpretation of the Harvey decision appears incorrect (Br. 
pp. 35-36). Appellant construes the court’s holding that the defendant may 
not contest his conviction on the basis of a seizure denied below—to mean 
that, because the objection to evidence had not been made in the lower court, 
it could not be made for the first time on appeal. However, a pretrail 
motion to suppress had been filed in the Harvey case. The court’s language 
means only that, because no claim of possession was made below, the defendant 
was without standing in the Court of Appeals to object to the seizure. 
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see Christensen v. United States, — U.S. App. D.C. —, 

| 259 F.2d 192 (1958) (dissent). The rule consistently fol- 

lowed by this Court requires that a party who moves to 

| suppress evidence must claim some interest in the prop- 

| erty taken. As stated by Judge Learned Hand in Connolly 
v. Medahe, supra, at 630: 


‘‘Men may wince at admitting that they were the 
owners, or in possession of contraband property; may 
wish at once to secure the remedies of a possessor, and 
avoid the perils of the part; but equivocation will not 
serve. If they come as victims they must take on that 
role, with enough detail to cast them without question. 
The petitioners at bar shrank from that predicament; 
but they were obliged to choose one horn of the di- 
lemma. 


| Finally, appellant makes the belated contention that the 
_ oral admissions made by him upon his arrest (J.A. 97-98) 

_ should have been excluded because the arrest was illegal 
| (Br. p. 48). To begin with, no objection to the admission 
_ of this testimony was made at trial, and therefore the point 
is unassignable on appeal. E.g., Washington v. United 
| States, 103 U.S. App. D.C. 396, 258 F. 2d 696 (1958) ; Gul- 
| liam v. United States, 103 U.S. App. D.C. 181, 257 F. 2d 185 
| (1958). In any event, an oral confession, if made volun- 


| tarily and not in violation of Rule 5(a), F.R.Crim-P., is 
- admissible, whether the arrest was legal or illegal. Smith 
_ v. United States, 103 U.S. App. D.C. 48, 254 F. 2d 571, cert. 
denied, 357 U.S. 937 (1958); Gibson v. United States, 80 
| U.S. App. D.C. 81, 149 F. 2d 381 (1945). Furthermore, the 
arrest was valid. 


' 2, The evidence in question was properly admitted, having been recov- 

ered in a search conducted as an incident to an arrest based on 
probable cause to believe that appellant had committed several 
narcotics offenses. 

Appellant bases his contention that his arrest was in- 

_ valid on the Giordenello case,* which held that an applica- 

- tion for an arrest warrant must set forth the facts upon 
which the affiant concludes that a law violation has been 


—_—_— 


6 Giordenello v. United States, 357 U.S. 480 (1958). 
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committed.? Assuming the application for warrant is in- 
sufficient, it nevertheless appears that the arrest was valid, 
since the arresting officer had probable cause to believe 
that appellant had violated the narcotic laws on several 
oceasions. The arresting officer in this case was Felix R. 
Aiken of the Metropolitan Police Department, an officer 
having three and one half years experience with the Nar- 
coties Squad (J.A. 37). He is authorized to arrest without 
a warrant on probable cause to believe that the person to 
be arrested has committed a felony. E.g., Bell v. United 
States, 102 U.S. App. D.C. 383, 254 F.2d 82 (1958); 
Wrightson v. United States, 98 U.S. App. D.C. 377, 236 
F. 2d' 672 (1956). The record in this case shows beyond 
any doubt that Officer Aiken had not merely probable cause 
but proof beyond a reasonable doubt appellant had illegally 
sold narcotics.® 
Appellant was arrested on August 8, 1957, after he had 
twice sold narcotics to Officer King. The first sale was 
made on July 23, 1957, at which time appellant sold two 
capsules of heroin to King, through a third person, co- 
defendant Charles Philips. The second sale was made on 
August 8, 1957, at which time appellant sold two capsules 
of heroin to Officer King, this time through co-defendant 
Robert Warren. It is evident from the record that Aiken, 
the arresting officer, had been informed of these sales by 
his fellow officer, King, with whom he had been working 


7It is interesting to note that at trial appellant contended that his arrest 
was invalid because based on mere suspicion. This contention is not renewed 
on appeal. Appellant attacks only the application for the arrest warrant. 


8The Supreme Court is Giordenello expressly recognized the right of the 
government to demonstrate the validity of the arrest apart from the warrant 
as long as the defendant has had an opportunity to meet that contention. 
Appellant has had that opportunity, as is shown in his motions to suppress 
evidence, his cross-examination (which for the most part is testimony) of 
Officer’ Aiken at the hearing on his motion to suppress, and his testimony 
at trial. If that opportunity was in any way limited, and it is difficult to 
see how it might have been, it was due to appellant’s withdrawal of his 
first motion to suppress, his agreement to have his second motion to suppress 
denied’ without prejudice, and his failure to object at trial to the admis- 
sion of the evidence. These tactics, rather than limit appelant in any way, 
in fact restricted the introduction of evidence the Government might have 
marshalled bearing on the issue of probable cause. 
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(J.A. 37-39). Aiken specifically testified, at the hearing 
on the motion to suppress, that on August 8 he had sent 
Officer King, who was working in an undercover capacity 
for the Narcotics Squad, with marked money to a certain 
pool room with directions to contact King’s source of sup- 
ply. Aiken testified that King contacted his source of 
supply, gave him the marked money, and that the recipient 
of the money then contacted appellant (J.A. 38). King 
had evidently told Aiken that he (King) had purchased 
narcotics from appellant through an intermediary (J.A. 
_ 43). In addition, Aiken testified (at the hearing) that 
King had seen appellant sell drugs to other people on sev- 
eral occasions, and that King had purchased drugs from 
appellant on two prior occasions (J.A. 44). There can be 
no doubt that Aiken’s testimony at the hearing on the mo- 
tion to suppress, without more, supplies probable cause to 
believe that appellant had sold narcotics. It must be re- 
membered that Aiken’s source of information in this case 
was not an indicted special employee or an unidentified 
informant, but a fellow police officer. 

Any lingering doubts as to probable cause are extin- 
guished by the testimony of Officers King and Aiken at the 
trial. Their testimony with respect to the July 23 sale, 
which led the jury to find appellant guilty beyond a reason- 
able doubt, constitutes the very same evidence upon which 
Officer Aiken had probable cause to believe appellant had 
sold narcotics. See Counterstatement, pp. 7, 8 It is 
evident, therefore, that Officer Aiken had not only probable 
cause but proof beyond a reasonable doubt that appellant 
had committed a felony. If more be required, Officer Aiken 
had evidence of a second sale of heroin by appellant, 
namely the report by King that on August 8, 1957, appel- 
lant for the second time, had sold him narcotics. See 
Counterstatement, pp. 5, 8. Since there was probable cause 
to make a narcotics arrest in Draper v. United States, 
27 U.S.L.W. 4085 (1959), although the arresting officer had 
no more than the unverified hearsay statement of an in- 
formant, the actual sales to a police undercover officer 
surely supplied Officer Aiken probable cause to believe that 
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appellant was a narcotics supplier. Citation of additional 

authorities is believed to be unnecessary, especially since 

appellant does not now contend that probable cause was 
lacking. 
I. 

HAVING EXPRESSLY CONSENTED TO CONSOLIDATION, AP- 
PELLANT MAY NOT NOW ALLEGE AS ERROR CONSOLIDA- 
TION OF THE THREE INDICTMENTS FOR TRIAL; IN ANY 
EVENT, THE CLAIM OF PREJUDICE IS UNSUPPORTED IN 
THE RECORD AND IS NECESSARILY BASED ON SHEER 
SPECULATION, 


Appellant’s second point is that he was prejudiced be- 
cause'the three indictments were tried together in a single 
trial.| His brief recognizes the lack of equity in this con- 
tention, acknowledging that appellant expressly consented 
to a consolidation trial. Permitting a complaint of this 
nature to be made for the first time on appeal would open 
the door to countless allegations by convicted defendants 
that trial tactics deliberately employed by them backfired, 
and therefore a new trial and a second opportunity for 
acquittal should be allowed. Having failed to object to 
consolidation at trial, appellant may not do so now. See 
Monroe v. United States, 98 U.S. App. D.C. 228, 236, 234 
F. 2d 49, 57, cert. denied, 352 U.S. 873 (1956) ; cf. United 
States v. Silverman, 106 F. 2d 750, 753 (3rd Cir. 1939). 

From the standpoint of trial strategy appellant in fact 
was well advised to avoid a trio of trials. If each indict- 
ment were tried separately, a conviction in the first trial 
‘might have been received in evidence at the second trial to 
impeach appellant’s credibility.° And in the event the 
first two trials resulted in guilty verdicts, appellant would 


9 At no time did appellant object to consolidation. At the outset of trial, 
the following colloquy at the bench is recorded (J.A. 58): 


*«The Court: Come to the bench, please. 

(At the bench;) 

The Court: Are these consolidated, all three? 

Mr. Dwyer: Yes, sir. 

Mr. McLaughlin: Yes, Your Honor, all three of them. 

The Court: I just wanted to make sure, so we wouldn’t make error here. 
(End of bench conference.) ’’ 


10 Appellant’s defense, for the most part, rested on his own testimony. 
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enter the third trial with a record of four felony convic- 
tions, two of them for narcotics. Furthermore, in the ab- 
sence of consolidation, appellant would thrice be placed in 
jeopardy of prison terms greater than the total sentence 
he received from the court below. In view of all these cir- 
cumstances, had trial counsel for appellant sought and 
obtained separate trials, appellant might now be urging 
that he was denied the effective assistance of counsel. 

In any event, no prejudice has been shown. Plainly, 
there was sufficient evidence to support each of the jury’s 
verdicts. Appellant does not suggest to the contrary. And 
the jury was instructed to consider each count separately, 
and to consider only the evidence and the applicable law. 
Appellant makes no complaint of the trial court’s instruc- 
tions to the jury, but nevertheless contends that the jury 
must have regarded as corroboration that which in fact 
was not corroboration. This argument, necessarily based 
on sheer speculation, assumes that the jury did not follow 
the court’s instructions. This assumption, available in 
every multiple count indictment, may not be indulged in, 
for otherwise the jury system makes little sense. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ouiver GascH, 
United States Attorney. 


Car. W. BELcHEr, 
Louis M. Karran, 
Assistant United States Attorneys. 
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Comes now the appellant, Joseph Willis, by counsel appointed 


by the Court, and, being aggrieved by the decision of this Honorable Court 


handed down on September 24, 1959, hereby respectfully petitions this 
Honorable Court for a rehearing (1) by the Division of the Court which heard 
and decided the case, or (2) by the Court en banc if denied by the Division, 


In support thereof he respectfully shows unto the Court that: 


I, 


The first point assigned as error by counsel appointed for 
appellant was that the warrant of arrest under and upon which appellant was 


arrested was invalid under the rule announced by the Supreme Court of the 





United States in Giordenello v. United States, 357 U.S. 480, 2L, Ed. 2d 


1503, 78S. Ct, 1245, that the search made of his person incidental to the 


arrest was thereby unreasonable and unlawful, in violation of the Fourth 


Amendment, and that the District Court erred in failing to suppress as 
evidence the narcotics and marked money allegedly obtained from such 
search of appellant's person at the time of arrest. The majority of the 
Division of the Court which heard the case has rejected these contentions 


of appellant, saying: 





"we see no merit to appellant's argument that 
the trial court erred in refusing to suppress certain 
narcotics and marked money which the government 
allegedly took from his person. Even if it be assumed 
that the warrant directing appellant's arrest was de- 
fective under Giordenello v. United States, 357 U.S. 
480 (1958), there was ample probable cause for arrest 
without a warrant and this fact was conclusively esta~ 
blished at trial, Appellant was given an opportunity 
to rebut prosecution evidence which constituted the 





evidence properly seized as Draper 
vy, United States, 358 U.S. 307 (1959); Brinegar v. 
United States, 338 U.S. 160 (1949). | 


(while we think appellant has no standing to seek 
suppression of the narcotics, we need not reach that 
issue in order to dispose of the case. Christensen v. 
United States, U.S. App. D.C. __. 259 
F, 2d 192 (1958); Accardo v. United States, 101 U.S. 
App. D.C, 162, 247 F. 2d 568, cert. denied, 355 U.S. 
898 (1957); Harvey v. United States, 90 U.S. App. D. Cc. 
167, 193 F. 2d 928, cert. denied, 343 U.S.| 927 (1952). 











In Williams v. United States, 99 U.S, App. D. Cc. 161, 
237 F. 2d 789 (1956), we were dealing with seized 
property which was indisputably in the defendant's 
possession after what was held to be an illegal arrest; 
that case holds simply that the fruit of an illegal arrest 
is inadmissible, as we also held in Bynum v. United 
States, 104 U.S. App. D.C. 368, 262 F. 2d 465 (1958). " 


It seems to counsel assigned to represent appellant herein 
that this disposition of the point is erroneous and unsound, and that the 
same should be recalled and reconsidered for the following reasons: 

1, The Court has avoided finding that the arrest was unlawful 


under Giordenello by holding that there was ample probable cause for arrest 


without a warrant, notwithstanding the fact that the claim of probable cause 


was raised by the Government for the first time on appeal, without hearing 
in the District Court on such issue, and the uncontradicted facts of record 
show that the officer making the arrest did so solely on the basis of executing 
the warrant of arrest (J. A. 37, 115). When the matter was before Judge 
Kirkland on the first hearing of appellant's motion to Suppress (actually on 
his motion for rehearing), the Court stated that (J. A. 35): 


"THE COURT. * * * I think the first thing we 
should direct your (appellant's) attention to is the 
fact that, unlike a great many cases, this is not the 
case of an officer arresting on suspicion that a felony 
might have occurred or was occurring in his presence, 
You were actually arrested on a warrant of arrest, 
and the officer had the authority to place his hands 
upon you and detain you and effect the arrest. And if 
there was in your possession either contraband drugs, 
to-wit, heroin, or evidence which the Government 
sought by way of marked money, it would be a lawful 
search incident to a lawful arrest. Technically what 





is involved is whether or not the Commissioner of the 
District of Columbia, the United States Commissioner, 
had the right to issue this warrant in the first place, 
and did he have probable cause to do just that, 

"The affidavit says, under the oath of Private 
Charles P. King, of the Metropolitan Police, that you 
did unlawfully possess and sell a narcotic drug, to-wit, 
heroin; and that is alleged to have occurred on July 23, 
1957. That would be the basis of whether or not this 
arrest warrant was proper -~- sO that you will under- 
stand, | 


"THE DEFENDANT: Yes, sir." 
Counsel for the Government did not challenge this characterization of the 
issue; and after the Court called the arresting officer to the stand on its 
own motion "to do substantial justice”, completed its examination of the 
witness, and then tendered the witness for further inquiry by "either side", 
counsel for the Government indicated that he had no questions (J, A. 39), 
thereby indicating satisfaction with the Court's statement of the issue and 
with the development of the facts, which included the statement of arrest 
being made under the warrant for arrest without any indication of any 
exercise by the officer of his own judgment based on either knowledge, 
suspicion or information that a crime had been committed. 


In fact, when Officer Aiken was interrogated at trial as to 
what charge he intended to present to the United States Commissioner on 
arraignment following arrest, he referred only to the alleged offense on 


which the warrant for arrest had been obtained (J. A. 114), which was an 


alleged offense that had occurred some 16 days prior to the arrest. 








In Giordenello, the Supreme Court rejected the Government's 


argument in that Court, for the first time, that the arrest was sustainable 


on the ground of probable cause apart from the warrant, saying (p, 488): 


"we do not think that these belated contentions 
are open to the Government in this Court and accord- 
ingly we have no occasion to consider their soundness, 
To permit the Government to inject its new theory into 
the case at this stage would unfairly deprive petitioner 
of an adequate opportunity to respond, This is so be- 
cause in the District Court petitioner, being entitled 
to assume that the warrant constituted the only pur- 
ported justification for the arrest, had no reason to 
cross-examine Finley or to adduce evidence of its 
own to rebut the contentions that the Government makes 
here for the first time. 


"Nor do we think that it would be sound judicial 
administration to send the case back to the District 
Court for a special hearing on the issue of probable 
cause which would determine whether the verdict of 
guilty and the judgment already entered should be 
allowed to stand. The facts on which the Government 
now relies to uphold the arrest were fully known to it 
at the time of trial, and there are no special circum- 
stances suggesting such an exceptional course. Cf, 
United States v. Shotwell Mfg. Co., 355 US 233, 2 
L ed 2d 234, 78S Ct 245. This is not to say, however, 
that in the event of a new trial the Government may not 
seek to justify petitioner's arrest without relying on 
the warrant, " 


It seems to counsel for appellant that a similar appraisal and 
disposition of this phase of the question is required here. 

2. The Court has determined that there was probable cause 
for arrest without a warrant upon the basis of the prosecution's evidence 
at trial, and appellant's "opportunity" to rebut that evidence, characterized 


as unsuccessful because he failed to convince the jury, which the Court says 


Su 








"conclusively established" the fact. Counsel respectfully urges that this 


is erroneous for several reasons. | 


In the first place, counsel had understood it was fundamental 


that the issue of probable cause is one for the Court rather than the jury, 





and that the jury's verdict of guilty would in no sense constitute a proper 


adjudication of this issue. 


: 
But more important is the fact that, as counsel understands 


the matter, the fruits of the alleged unlawful search and seizure are never 
considered in determining the issue of probable cause for making the search, 
That is, the determination of whether an officer has probable cause to make 
an arrest and a search without a warrant must be made on the basis of the 
knowledge, information, suspicion, etc. of the officer at the time, which 

| 
the Court must find to have been reasonably calculated to justify the officer 

| 
in believing that a crime had been committed and that the party arrested 
had committed the crime, In this case, the most damaging evidence against 
appellant was the evidence of the bottle containing narcotics, which the 
arresting officer said appellant dropped when the search began, and the 
marked money taken from him upon the search, Everything else against 
appellant was purely circumstantial and subject to considerable reasonable 
doubt. Appellant had never been arrested or convicted before for any 
narcotics violation, and hence was not a known dope peddler. Aside from 
the July 23rd occurrence which was the subject of the charge upon which 

| 





the warrant of arrest had been obtained, the only thing that Officer Aiken 
(the arresting officer) could have known was what Officer King told him had 
happened earlier in the evening on August 8th, and that was that one Warren, 
having been given the marked money by King to make a purchase of narcotics, 
walked from the car to the pool room door, paused and spoke to appellant 

at the doorway, and then both went inside the pool room out of King's sight, 
and that later Warren returned and delivered two capsules to King. Several 
known dope peddlers were among some 20 people in the pool room; at the 
time Aiken saw appellant he had a cue stick in his hand which indicated he 
had been playing pool; Warren testified that he did not make the purchase 
from appellant; and neither King nor Aiken knew at the time that the capsules 


contained narcotics (there was here no "si eld test" as in Smith v. United 


States, 103 U.S. App. D.C. 48, 254 F, 2d 751), so that it is inconceivable 


that Aiken, on the basis of this information alone, could have had any 
probable cause to arrest appellant for a crime committed that day. 

It is impossible to say what the result of the trial would have 
been without the evidence allegedly obtained as the fruits of the search and 
seizure incident to arrest, except that in a case based otherwise on cir- 
cumstantial evidence it probably constituted the evidence which convinced 
the jury to bring in a verdict of guilty on all charges. In such a situation, 
it seems to counsel for appellant to be obviously unfair to foreclose free and 
full consideration of the merits of appellant's argument that the arrest was 


unlawful, and that the evidence obtained from him upon a search incident 


a 





thereto was unreasonable and should have been suppressed, by pointing to 


his conviction upon the charges as showing that the arrest was legal and 





the evidence properly seized as incidental thereto. 
3. The Court says in its opinion that it need not reach the 
issue as to appellant's standing to seek suppression of the narcotics in order 
to dispose of the case, but indicates the view that appellant did not have 
standing to seek suppression of the narcotics. The Court does not mention 
the marked money. In the District Court the question of standing was the 


cause of most of the difficulty. Logically, the question of appellant's 


standing to move to suppress is preliminary to consideration of the merits 





of the motion, and counsel cannot assume with confidence that the point 

does not remain in the case. In that view, it seems appropriate to add that 
| 

the Court's appraisal here of its earlier decision in Williams v. United 

States, 99 U.S. App. D.C. 161, 237 F, 2d 789 is not in accord with the 


Court's opinion in that case. 


The Court here says that in Williams, the Court was dealing 
with seized property "which was indisputably in the defendant's possession". 


But in the opinion in the Williams case this Court said: 
"x * x In a pre-trial motion to suppress app ellant had 
disclaimed ownership of the capsules. But when his 
objection to their admission was renewed and acted 
upon at the trial itself the unchallenged testimony of 
the prosecution showed that the capsules were in 
ellant's possession until he dropped em, thus 
giving him standing to object.  (Smphasis supplied) 
| 





Since under the statutes involved possession itself is a crime, counsel had 
not understood heretofore that the Court's use of the word "ownership" was 
to be considered in contrast to possession. In fact, it is difficult to visualize 
how the issue of standing would arise if possession had been admitted, 

| But apart from that, it is submitted that the Court has erron- 


eously distinguished Williams from the case at bar, in that the only evidence 


before the Court when the motion to suppress was denied with prejudice by 


Judge Kirkland was the testimony of Officer Aiken which showed that the 
bottle containing 42 capsules of what was later found to be narcotics was 
actually in appellant's possession and dropped by him when the officer began 
the search of his person immediately following arrest. And, there never 
was any question of either possession or ownership of the marked money 
taken from appellant's person, 

Counsel appointed to represent appellant confesses much con- 
fusion from reading a great many decisions on the question of standing to 
move for suppression of evidence obtained upon search and seizure, The 
basic concept that the moving party should be the "victim" or the "party 
aggrieved" poses no problem since it is in accord with general principles 
of hearing the real party in interest in judicial proceedings. Put merely to 
illustrate the point and not to belabor it, a simple statement will be made. 
The Supreme Court has held that the owner or occupier of premises has 


standing to object to the fruits of a search thereof even while denying that 





| 
he ever had possession or knowledge of the existence of the property seized, 


Agnello v. United States, 269 U.S. 20, 70 L. Ed, 145, 465. Ct. 4. This 
Honorable Court has held that one to whom a desk is assigned for exclusive 


use ina Government office where employed has standing to move for 





suppression of evidence seized upon search of the desk, even though dis- 
claiming ownership of the evidence, United States v. Blok, 88 U.S. App. 
D.C. 326, 188 F. 2d 1019, But in this case, where the search is made of 
appellant's person, the Court denies him standing to move to suppress 
because he denied having possession of the bottle of narcotics, i.e., part of 
the evidence allegedly obtained from the search, It would seem to counsel 
that a person certainly would have as much proprietary 4 or possessory 


interest in his person as he does in premises occupied oF property used by 





him, For that reason, counsel freely confesses utter inability to understand 
the Court's belaboring the point of requisite standing to move to suppress 
when the search admittedly made is one of the movants) own person, the 
evidence sought to be suppressed is claimed to have been taken from his 
person during the search, and is used, or plainly intended to be used, as 


evidence against him. It is difficult to perceive why he would not be in 


every sense of the word ''the victim" in such circumstances, as well as the 


"party aggrieved’. No other person could possibly be involved or be the 


real party in interest in such a case. 


As in Williams v. United States, Supra, it may well be that 





one who does not claim ownership or possession of the property seized may 








be required to wait until some showing is made by the Government of the 
taking of the property from his person; but that is purely a procedural point 
and should not alter the substantive rights involved. In substance, and for 
all practices purposes, the Court's calling of the arresting officer to the 
stand in this case, as its own witness upon plaintiff's motion, and eliciting 
of the facts from the officer, put the essential factual situation before the 
Court upon which it appeared that the officer had searched appellant's person 
and seized the bottle of narcotics and the marked money in such search. 
This plainly gave appellant the requisite standing on the motion; and it 
plainly appears that Judge Kirkland would have granted the motion if it had 
appeared to him that the warrant of arrest had been improperly issued, The 
plain fact is that Giordenello had not yet been decided and neither the Court 
nor counsel were thinking at that moment in terms of the sufficiency of the 


complaint. But Giordenello was decided before appellant was sentenced, 


and he is plainly entitled to claim the benefit of the rule stated in that case. 


This Honorable Court should recall and reconsider its ruling 
upon appellant's standing to maintain his motion to suppress the evidence, 
and should hold that he did have the requisite standing to assert rights 


guaranteed him by the Fourth Amendment, 


It 


Counsel assigned to represent appellant on this appeal pre- 
sented the point that consolidation of the three separate charges against 


appellant for trial was prejudicial in that evidence on one charge tended to 
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corroborate the other charges when in fact no corroboration existed, and 


the Court had not instructed the jury to consider the evidence separately as 





to each indictment. Recognizing that no objection had been made in the 
District Court, counsel submitted the point for consideration by this 
Honorable Court under Rule 52(b), Federal Rules of Criminal Procedure, 


which authorizes the Court to notice plain errors or defects affecting sub- 


stantial rights, As this Honorable Court said in Dunaway v. United States, 


92 U.S. App. D.C. 299, 205 F. 2d 23, : 





"Tf because of the consolidation prejudice developed 
and was not cured by requiring an election or by 
other relief, material error afflicted the trial. 


In disposing of this point, the Court has apparently recognized 
the prejudice that resulted, but has exonerated the District Court of any 
error, first on the basis that at the time of consolidation the Court could 
not have known that prejudice would result, and, wecont: that at the time 


of charging the jury no request was made to instruct the jury to consider 


the evidence separately on each of the charges. As to failure to request 





appropriate instruction, the Court says that it is not such an instruction as 
would lead the Court to make an exception to Rule 30, Federal Rules of 
Criminal Procedure, under the doctrine pronounced by this Honorable Court 
in Obery v. United States, 95 U. S. App. D.C. 28, 217 F. 2d 860. 

Counsel recognizes that there must of nevessity be some area 
for the exercise of discretion by this Honorable Chontimnen objection was 


not made in the District Court; and the point is presented as being one of 
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prejudice affecting substantial rights. But when the Court recognizes the 
prejudice, and recognizes that conviction on all three indictments may well 
Pave resulted from the prejudicial consolidation, with the corroboration of 
one charge by evidence relevant only to another when in fact no corrobora-~ 
tion existed, it seems to counsel that this is an appropriate case calling 


upon the Court to exercise its authority to set aside the unfair and unjust 


result, Of course, the Court exercises such authority sparingly; but the 


obvious purpose of the rule authorizing the Court to notice plain errors or 
defects affecting substantial rights is to empower the Court to correct 
those errors regardless of omissions in prescribed procedural steps 
normally followed in making and preserving points on appeal, Exercise of 
such authority is particularly appropriate in a criminal case where the 
victim of substantial prejudice is deprived of his liberty for a substantial 
period of time. 

The majority opinion obviously regards the action of trial 
counsel for appellant as a "choice" in the field of trial tactics which should 
nat be second guessed by the Court in this respect. The opinion plainly 
reflects a marked difference of opinion between the majority and the dissent 
as to what should be done in case of action by trial counsel which might be 
characterized as an "obvious blunder" which the majority declines to equate 
with "plain error". Counsel does not contend that the Court should consti- 
tute itself into a "Monday morning quarterback" for the purpose of replaying 


a game flawlessly. The function of the Courts is to dispense justice. As 
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has many times been said, a judge is more than an umpire. It thus seems 
to counsel that as the case progressed and the prejudice became obvious, 
the District Court should have noticed the problem and taken appropriate 
action, The trial only lasted two days, and no great burden would have been 
inflicted upon the Government, witnesses or anyane by declaring a mistrial. 
And, if not persuaded to do that, the least that might have been done would 
have been to give some very explicit instruction to the jury on the subject, 
When you have two indictments based on circumstantial 
evidence alone, and a third based upon direct evidence from the fruits of 
search and seizure, with evidence on one case tending to corroborate the 
others, it seems to counsel that improper corroboration is indeed a “crucial 
issue" within the rule announced by this Honorable Court in Obery V: United 
States, supra, and that the Court should so regard it, : 
Counsel appointed for appellant became convinced, and the 
majority of this Honorable Court appear to recognize, that prejudicial error 
resulted to appellant from the consolidation and the improper corroboration. 
It is impossible to say but that appellant might very well have been acquitted 
on the two circumstantial evidence cases certainly, and possibly might have 
been believed in his version of the case resulting from the search and 
seizure if each were tried separately, and decision was based solely on 
evidence relevant to each such case alone, In that view, the Court must be 


impressed that appellant is now, as he has been for some time and will be 


for some time in the future, deprived of his liberty and confined in jail on 








charges of which he might well have been acquitted if separately tried as 
they should have been. That certainly removes the question from the area 
of "harmless error", and should move the Court to exercise its discretion- 
ary power to notice plain errors affecting substantial rights. Upon that 
premise, counsel respectfully submits that the Court should recall and 


reconsider its decision on this point, 
Tit 


After the case was orally argued, the Court entered an order 
for the parties to file memoranda on the question of delay between arrest 
a indictment and between indictment and trial, The majority does not 
discuss the point in its decision, The record discloses that 88 days elapsed 
between arrest on August 8, 1957 and indictment on November 4, 1957; and 
that 216 days elapsed between said indictment and trial on June 12, 1958, 
Of the latter period, only 30 days delay is chargeable to appellant; and the 
remaining delay of an aggregate of 186 days is broken down into an initial 
trial date delay of 32 days, delays occasioned by Courts being engaged in 
other trials and in recess due to’ Judge Kirkland's death of 63 days, and 
delays at Government's request due to illness of witness and counsel being 
engaged in trial of other cases of 91 days, The record does not show any 


consent or acquiescence by appellant in these delays aggregating 274 days 


not chargeable to him. 


There was certainly "unnecessary delay" in presenting charges 


to the grand jury and in bringing the defendant to trial, within the purview 
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of Rule 48(b) of the Federal Rules of Criminal Procedure, which expressly 
authorizes the Court to dismiss the indictment on account thereof, And, 
appellant did not "enjoy the right to a speedy * * * trial”, within the meaning 
of the Sixth Amendment, Appellant did not acquiesce in these delays and 
should not be presumed to have waived any of his rights. 

Counsel assigned for appellant submitted in reply to the 
Government's supplemental memorandum that the Court is certainly 
authorized to dismiss the charges in the exercise of sound judicial discre- 
tion; and that in exercising such discretion, the Court may well consider 
that appellant has been confined in jail for (then almost) now more than 


two years upon the charges and the resulting conviction based in large part 





upon evidence obtained as the result of a search incident to arrest upon a 


warrant not issued in conformance with the requirements of Rules 3 and 4 


of Federal Rules of Criminal Procedure, and as the result of prejudicial 





consolidation of three separate charges against him, with each tending to 
corroborate the others when in fact no corroboration existed; and that the 
Court might well conclude that justice requires the dismissal of the charges 
at this time upon consideration of all of these factors. 
The majority of the Court did not notice the point in their 
decision. Counsel believes, and respectfully submit, that the point 


deserves consideration and disposition by the Court, | The prosecution 





played a substantial part in producing delays which were of extended duration 


in the aggregate. Both on this point and the length of time involved, this 
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case is clearly distinguishable on this point from King v. United States, 


U.S. App. D.C. _, 265 F, 2d 567. Counsel respectfully 


submits that the Court should reconsider and rule on this point. 


Respectfully submitted, 


ALBERT F, BEASLEY 
Investment Building 
Washington 5, D. C. 

Attorney for appellant 

(Appointed by this Court) 
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